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Non-cooperation by states has been a major factor preventing the International Criminal
Court (ICC) from fully delivering on its mandate. The United Nations Security Council and the
ICC’s Assembly of States Parties (ASP) can deal with this problem. The council should take

decisive action when it refers situations to the ICC. During the course of investigations and/

or prosecutions, both the council and the ASP can promote cooperation or address states’
non-cooperation.
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Key findings and recommendations

For the UN Security Council

To enhance the effectiveness of UN Security
Council (UNSC) referrals to the International
Criminal Court (ICC), the council should:

} Impose cooperation obligations on all states

Not restrict or bar UN funding for investigations
and prosecutions

} Not seek to limit the jurisdiction of the ICC over
persons relevant to the situation

Adopt explicit language lifting any immunities that
might hinder ICC prosecution, especially those
involving state officials of non-states parties

To promote cooperation at the investigation and
prosecution stage, the council should:

} Establish a process to consider whether to
impose targeted sanctions on individuals
wanted by the ICC

} Establish sanctions committees to deal with
specific ICC situations and allow the ICC to
make recommendations to such committees

} Give explicit mandates to UN peacekeeping,
peace enforcement and peacebuilding
missions operating in territories that are also
ICC situations to cooperate with the ICC

} Extend the mandate of its Informal Working
Group on International Tribunals to include the
ICC in order to provide more structured and
better-informed discussions on ICC matters

To respond to non-cooperation at the investigation
and prosecution stage, the council should:

} Put in place more efficient mechanisms to follow
up on its referrals and respond to findings by
the ICC of non-cooperation by states

} Ensure that consideration of such matters is
routine for situations referred to the ICC by the
UNSC, while also taking place in other cases
and situations

For the Assembly of States Parties

4

The ICC’s Assembly of States Parties (ASP)
should routinely respond to findings of non-
cooperation made by the ICC, in particular
by asking the UNSC and the UN General
Assembly to take appropriate measures.

In particular, open letters reminding states
not only of their general obligations under
the Rome Statute but also of the specific
consequences arising from their failure to
cooperate could be particularly helpful in
deterring and preventing instances of non-
cooperation.

When states fail to cooperate with the ICC, the
ASP should ask the UNSC to take measures,
including sanctions, against the relevant

states in situations brought to the court by any
triggering mechanism.

When non-cooperation arises from or is
compounded by lack of clarity as to obligations
of states under the Rome Statute, the ASP
should adopt resolutions putting forward its
own interpretation of the issue. If adopted

with or followed by the agreement of all states
parties, those resolutions must be taken

into account by the court as ‘subsequent
agreements’ or ‘subsequent practice’ when
interpreting the relevant provision(s).
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Introduction

It has been said many times that the International Criminal Court (ICC) is like a
‘giant without arms or legs’.! States provide the ‘arms and legs’ of the court.
Indeed, without enforcement powers of its own, the ICC is entirely dependent
on the cooperation of states in order to fulfil its mandate, i.e. the investigation
and prosecution of those most responsible for the commission of serious
crimes that concern the international community as whole (genocide, crimes
against humanity, war crimes and the crime of aggression).

In particular, given that the court cannot generally proceed with a trial in

the absence of the accused,? it needs the cooperation of states to arrest
and surrender, or otherwise secure, the presence of accused persons.®
Moreover, state cooperation is also essential in allowing the ICC to conduct
investigations on the ground, as well as in gathering and presenting evidence
to be used in ongoing and future ICC proceedings.*

Similarly, in order to enforce its sentences, including detention and fines, and
to secure full reparations for victims by, inter alia, the freezing and forfeiture of
assets of convicted individuals, the court is entirely reliant on the cooperation
of relevant states in the domestic level.®

The ICC is entirely dependent on the cooperation of
states in order to fulfill its mandate

In this context, this report will focus on the ways in which the United Nations
Security Council (UNSC) can promote states’ cooperation with the ICC. In
thinking about the council’s role with regard to cooperation with the court, it
is useful to divide possible UNSC actions into measures that can be taken at
different stages in the relations between the two institutions. These are:

e Measures that could be taken by the UNSC at the referral stage, i.e. when
the council refers a situation to the ICC

* Measures that could be adopted during the course of investigations and/
or prosecutions to promote or incentivise cooperation by states

e Measures that could be taken during investigations and/or prosecutions
in order to address instances of non-cooperation by states

The discussion that follows considers those measures that would be both
legally possible and desirable, in order to provide maximum support to the
ICC in its important work of investigating and prosecuting those who bear the
gravest responsibility for crimes under international law.

However, when considering the relationship between the council and the
court, it is also essential to consider the political context in which the council
operates. In particular, it must be borne in mind that at any one time, some
members of the council (perhaps even a majority), including three permanent
members, are not parties to the Rome Statute.

|ICC DEPENDS
ENTIRELY ON STATES TO
MAKE ARRESTS
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This reality means that, from time to time, those states may not consider
support for the court as a priority or even as in their national interest. It
should also be borne in mind that, even in the short history of the ICC,
states, including permanent members, have not maintained a consistent
and unbroken approach in their relations with the court. This indicates that
even those states that may, at a particular point in time, express a degree
of hostility towards the court may at a later date adopt a more cooperative
stance towards it.

It is therefore essential, notwithstanding the political realities of the day,
to develop a set of tools that can be used in a more conducive political
environment.

Action by the UNSC
Referral stage

The UNSC's interaction with the ICC begins when the council refers a situation
to the court.® At that moment, the council should already be taking measures
that are likely to enhance cooperation with the court.

In the two resolutions through which the council has thus far referred
situations to the court, namely those in Darfur, Sudan’ and Libya,? the council
imposed an obligation of cooperation only on those two states, which were
most directly concerned with the relevant situation (and, in the case of Darfur,
on other non-state entities that are also parties to the conflict). In relation to
other states that are not parties to the ICC Statute (the Rome Statute), the
council simply urged their cooperation, and explicitly acknowledged the lack
of any binding obligations in relation to the court.®

Even states that at one point in time express a degree
of hostility towards the ICC, may later adopt a more
cooperative stance towards the court

However, there is no reason why the UNSC cannot and should not impose
obligations to cooperate with the ICC upon all state members of the UN,

in accordance with Article 25 of the UN Charter. In this respect, its practice
in relation to the ICC departs from its practice with regard to the ad hoc
tribunals, i.e. the international criminal tribunals for the Former Yugoslavia
(ICTY) and for Rwanda (ICTR). In fact, when establishing those tribunals, the
council imposed cooperation obligations on all UN member states.™

One must recall two things about UNSC referrals. Firstly, their main purpose
was to obviate the council’s need to create new ad hoc international tribunals
UNSC COULD OBLIGATE in the future.” Thus, the ICC was meant to function analogously to those

ALL UN STATES TO tribunals in situations referred by the council.
COOPERATE Secondly and relatedly, just like the establishment of the ad hoc tribunals,
referrals are made by the council in the exercise of its powers to maintain
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international peace and security, that is, in accordance
with Chapter VII of the UN Charter.'? Therefore, although
the ICC is a treaty-based court, the practice of the council
with regard to ad hoc tribunals should be borne in mind in
situations arising from a referral, particularly as regards the
need to secure the cooperation of all UN member states.

In this regard, it is important to stress that cooperation by
all states, rather than just the territorial state, is not purely
symbolic but arises out of a practical necessity. This is
especially because accused persons might be found on
the territory of non-states parties, or may be nationals of
such states.

Accordingly, to ensure that these individuals are effectively
arrested and transferred to the court, it is essential that
obligations to cooperate with the court have a universal
scope of application. In sum, once the UNSC decides
that action by the ICC is useful by referring a situation to
the court, it must also ensure that action by the court is
fully effective.

In addition, one must not forget that a referral is made in
the exercise of the council’s responsibilities to maintain
international peace and security. Thus, this burden should
not be left to the parties to the Rome Statute alone.
Rather, it should be extended to all UN member states,
at the very least in the form of an obligation to cooperate
with the court.

Another issue that arises at the referral stage relates to the
financing of the ICC. As the court is acting as an ‘organ

for restoring collective peace and security’ in situations
referred by the UNSC, ' it is only natural that the UN and all
its members should bear the financial burden arising from
ICC investigations and prosecutions into those situations.
After all, in those instances, it is the UNSC — and the UN,
more broadly — that is taking action, although it is using the
court as a vehicle for the exercise of its responsibilities.

UN funding of the costs of referrals by the council to the
court is precisely what the Rome Statute had foreseen in
Article 115(b), and what the UN has committed itself to
doing in Article of 13 of its Relationship Agreement with
the ICC." Nonetheless, in its two referrals to the court to
date, the council has stated that:

none of the expenses incurred in connection
with the referral including expenses related to
investigations or prosecutions in connection with

that referral, shall be borne by the United Nations
and that such costs shall be borne by the parties
to the Rome Statute and those States that wish to
contribute voluntarily.'®

This council decision not only contravenes the statute
and the Relationship Agreement between the UN and
the court, but may also be inconsistent with Article 17 of
the UN Charter, pursuant to which it is the UN General
Assembly, not the council, that is competent to decide
on all budgetary matters of the organisation. Thus, the
UNSC should refrain from exceeding its powers by
interfering in the financial arrangements between the ICC
and the UN in its referrals.'® At the same time, the UN
General Assembly should comply with its undertaking

to contribute to the ICC’s budget, at the very least in
situations referred by the council.

The UNSC shouldn’t exclude people
from ICC jurisdiction who come from
non-states parties

Still at the referral stage, the council should not seek

to limit the jurisdiction of the court over persons within
the situation referred to the ICC."” When referring the
situations in Sudan and Libya,'® and on two occasions
following the entry into force of the statute, the council
excluded from the court’s jurisdiction nationals, current
or former officials or personnel from states that are

not parties to the Rome Statute. It is arguable that this
practice is inconsistent with the terms of the statute,
particularly articles 13(b) and 16, which do not authorise
the UNSC to make such types of carve-out when
referring or deferring a situation before the ICC.

The last measure that the UNSC should take upon referring
a situation to the ICC has to do with the prosecution of
sitting heads of state and other state officials who might
benefit from personal or functional immunities.

It is common for the ICC to seek the arrest or appearance
of senior state officials, in keeping with its mandate to
prosecute those most responsible for the commission of
international crimes. This is what happened in Darfur, with
arrest warrants being sought for Sudan’s President Omar
al-Bashir and other members of that state’s government
and military.?°
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Under international law these individuals have immunities
from the criminal jurisdiction of other states, including

an inviolability that prevents other states from subjecting
them to arrest or detention. As a result, there has been a
debate as to whether the obligations of Sudan and states
parties to cooperate with the ICC extend to their arrest
and surrender to the court.?’

In order to dispel any such doubts, and thereby ensure
that these individuals are effectively transferred to the
court, the UNSC should in its referrals use explicit
language lifting any immunities that might hinder
surrender to the ICC or ICC prosecution. It could, for
instance, decide that any individual accused of a crime
committed in the context of the situation referred is

no longer entitled to any immunities that they might
otherwise have before the court itself or in any domestic
jurisdiction of a state that is cooperating with the court.

Investigation and prosecution stage: promotion
of cooperation

The UNSC should continue to play an active role

in ensuring cooperation with the ICC even after the
Prosecutor has decided to initiate investigations or
prosecutions following its referrals. There is sometimes an
overlap between situations where the UNSC is exercising
its responsibility for maintaining international peace and
security, and situations under examination or investigation
by the ICC.

Given the complementary role of both institutions in
the pursuance of peace and justice, the council should
also seek to promote cooperation with the ICC in
cases and situations that have arisen not from its own
referrals but from the Prosecutor’s own investigations
and from state referrals.??

Several measures can and should be adopted for that
purpose at the investigation and/or prosecution stage.

First, the council, in coordination with the ICC, should
establish a process by which it considers whether to
impose targeted sanctions on individuals who are subject
to an arrest warrant or a summons to appear issued by
the court.?® In fact, the council regularly uses its powers
under Article 41 of the UN Charter to impose sanctions
and take action against individuals or groups that engage
in serious violations of international humanitarian law,
human rights abuses or otherwise engage in activities

contrary to international peace and security, including, in
particular, the commission of international crimes.

For this purpose, it has established a series of sanctions
committees, such as the Counter-Terrorism Committee,
the Committee on Non-Proliferation of Nuclear and
Chemical Weapons, the Committee on the Taliban, ISIL
and associated entities, and various geographically
limited committees. The latter address Libya, Sudan

and other states that are also the object of ICC
preliminary examinations or investigations, including Mali,
Afghanistan, Cote d’lvoire, the Central African Republic
(CAR) and the Democratic Republic of Congo (DRC).2*

The ICC should be entitled to make
recommendations to existing
sanctions committees

The measures that the council may take include travel
bans, asset freezes and arms embargoes, which could
be particularly helpful in putting pressure on persons
accused or summoned by the ICC to voluntarily surrender
to or appear before the court, as well as deterring those
same individuals and others from committing crimes
within the court’s jurisdiction.?®

Sanctions have both practical and symbolic importance.
Not only do they seek to deny a person access to
resources to carry out unlawful acts, but they also make
a normative statement that such individuals, by not
cooperating with the court, should lose the privileges
they may otherwise enjoy as state leaders or officials or
as non-state actors. They also demonstrate to states
that such behaviour entails consequences and penalties,
which should in turn encourage them to cooperate with
the court. Ultimately, if enforced, such measures may
have the effect of limiting an individual’s ability to evade
ICC processes.

However, when using those measures in connection with
ICC proceedings, care should be taken to ensure respect
for the fundamental rights of the individuals targeted,
especially those that arise in the context of criminal
investigations and prosecutions, such as the presumption
of innocence and the right to a fair trial.

For this purpose, targeted sanctions should only be
adopted once an arrest warrant or summons to appear
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has been issued by the competent ICC Pre-Trial Chamber, after its having
evaluated all the evidence collected during the investigations. This would
allow the targeted sanction to follow the same evidentiary threshold that

is required for the issuance of an arrest warrant or summons to appear
(‘reasonable grounds to believe that the person has committed a crime within
the jurisdiction of the Court’).?

Moreover, in order to prevent the relevant sanctions from being used or
perceived as a form of punishment, they should not automatically follow an
arrest warrant, but must only be imposed if necessary to achieve their aim,
and not be disproportionate to the rights limited. This careful evaluation of
the necessity and proportionality of each individual sanction should also
ensure their effective application, i.e. that they only target those who are
not cooperating with the ICC or attempting to evade its jurisdiction, rather
than those who are cooperating with the court or have demonstrated the
willingness to do so.

In order to ensure compliance with fundamental human rights, the council has
established (and is committed to improving), within those committees, review
mechanisms such as ombudspersons and focal points to allow targeted
individuals to challenge the relevant measures.?’

The mandates of several sanctions committees
overlap with ICC situations in Libya, Sudan, the DRC,
the CAR, Mali and Afghanistan

For the purposes of implementing those measures, the ICC should be entitled
to make recommendations to existing sanctions committees that have been
established to deal with a situation that is under investigation by the court.
Furthermore, the council could refer back to the court when assessing the
necessity and proportionality of the measures, or when receiving an individual
challenge or request for review.

As was mentioned earlier, the mandates of several sanctions committees
overlap with situations under ICC preliminary examination or investigation in
Libya, Sudan, the DRC, the CAR, Mali and Afghanistan. More importantly,
although the UNSC has not yet applied targeted sanctions for the specific
purpose of ensuring cooperation with the ICC, there are at least two
examples of positive interaction between the two.

Firstly, when referring the situation in Libya to the ICC, the council
simultaneously adopted sanctions (in casu, a travel ban and an asset freeze)
that targeted some of the same individuals who were later indicted by the
court (i.e., Saif al-Islam Qadhafi and Abdullah al-Senussi).?®

Secondly, in the situation of Cbte d’lvoire, the council lifted the travel ban
earlier imposed on Laurent Gbagbo in order to allow his transfer to The
Hague to stand trial at the ICC.2° In addition to the existing committees, new

SANCTIONS HAVE
PRACTICAL AND
SYMBOLIC IMPORTANCE
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sanctions committees for specific states or regions, or perhaps a general ICC-
themed sanctions committee, could be established by the council to foster
cooperation with the court.

Another effective measure that the council could adopt for both referred

and non-referred situations during the course of an ICC investigation or
prosecution is to include within the mandate of UN peacekeeping, peace
enforcement or peacebuilding missions operating in ICC situations an
obligation to cooperate directly with the court, and to provide support to other
relevant bodies acting in cooperation with the court, including the relevant
states themselves and other UN or regional organs.*°

There are already a few examples of successful cooperation between UN
peacekeeping forces and the ICC, some of which have led to the arrest of
individuals sought by the court and the exchange of crucial information with
the Office of the Prosecutor.

Firstly, as regards the situation in the DRC, the council has explicitly
authorised its peacekeeping force on the ground, the United Nations
Organization Mission in the Democratic Republic of the Congo (MONUC, now
MONUSCO), to cooperate fully with the ICC and the DRC to bring to justice
those responsible for the commission of international crimes.®’

The UNSC should mandate peacekeeping operations
located in areas where the ICC is investigating or
prosecuting, to cooperate with the court

MONUSCO has also concluded a memorandum of understanding with the
ICC in which it specifically undertakes to consider requests from the DRC
to arrest persons sought by the ICC.%? These arrangements have led to the
successful arrest, transfer and prosecution of Thomas Lubanga, Germain
Katanga and Bosco Ntaganda.®®

Secondly, when authorising the African Union peacekeeping force in Mali in
2012, the UNSC called upon that force to cooperate with the ICC in matters
of accountability.®*

Thirdly, memorandums of understanding have also been concluded between
the ICC and three other peacekeeping missions operating in ICC situations:
the United Nations Operation in Cote d’Ivoire (UNOCI), the United Nations
Multidimensional Integrated Stabilization Mission in Mali (MINUSMA) and

the Multidimensional Integrated Stabilization Mission in the Central African
Republic (MINUSCA).%

The experience of the ICTY also demonstrates that the arrests of a significant
number of indictees were secured by peacekeeping forces operating in the
MONUSCO COOPERATES  states involved, in particular, the NATO-led Stabilisation Force in Bosnia and

FULLY WITH ICC IN DRC Herzegovina (SFOR).% These arrests also had the positive effect of prompting
many fugitives to surrender to the tribunal voluntarily.®”
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Similarly, in the context of the Special Court for Sierra Leone, the United
Nations Mission in Liberia (UNMIL) was instrumental in transferring Charles
Taylor to stand trial in Sierra Leone, in accordance with an explicit and specific
authorisation within its mandate.®

Based on those experiences, the council should include a mandate

to cooperate with the ICC in its resolutions establishing or renewing
peacekeeping, peace enforcement and peacebuilding operations that operate
in areas or states subject to ICC investigations and prosecutions.

In particular, such cooperation should be as wide as possible and include a
mandate to arrest and surrender accused persons to the court, as well as
to assist in evidence gathering and information sharing. Indeed, as Table 12°
indicates, there is great overlap between UN peacekeeping missions and
political offices (or peacebuilding missions) and situations that are currently
being investigated or subject to preliminary examinations by the ICC.

Cooperation between peace operations and the ICC
should include a mandate to arrest and surrender
accused persons to the court

[t is important to stress that such action would not be inconsistent with the
basic principle of neutrality or impartiality of peacekeeping forces. This is
because impartiality has been understood as not precluding enforcement of
the relevant rules, in particular, accountability for the commission of serious
international crimes.

Moreover, a general obligation to cooperate with the ICC, including in
executing its arrest warrants, addresses any concerns that the relevant
peacekeeping missions are taking sides in the conflict.“° In the same vein,
cooperation in the arrest and transfer of individuals to the ICC is perfectly
consistent with their mandate to protect civilians. In fact, the capture of ICC
fugitives may not only enhance the security of civilians but also does not
necessarily involve offensive use of force to their detriment.

A more general measure that the UNSC could take at the investigation and/or
prosecution stage (with respect to both situations referred to the court by the
council and other situations under consideration by the court) is to entertain
more structured and better informed discussions of matters relating to the
ICC. For that purpose, the UNSC should extend the mandate of its existing
Informal Working Group on International Tribunals to include consideration of
matters relating to the relationship between the council and the ICC.*!

A similarly broad measure that could fill any remaining gaps in matters of
state cooperation is to include in resolutions referring situations to the ICC
or to adopt a separate Chapter VIl resolution requesting all UN members to
implement the necessary domestic legislation enabling arrest and surrender
to the ICC.

MINUSMA COOPERATES
FULLY WITH ICC IN MALI
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Table 1: Overlap between ICC preliminary examinations or investigations and UN peacekeeping and
peacebuilding missions

ICC UN Peacekeeping Missions or UN UN Peacebuilding Missions (Political Offices)
situations authorised peace-enforcement mission
DRC MONUSCO (since 2010) Office of the Special Envoy to the Great Lakes
Region (since 2013), UNOCA (since 2010)
Mali MINUSMA (since 2013) UNOWAS (since 2016)
Sudan, Darfur | UNAMID (since 2007) Special Envoy for the Sudan and South Sudan
c (since 2011)
i)
g CAR CAR, MINURCA (2003), MINURCAT (2011) CAR, BONUCA (until 2009), UNOCA (since 2010)
'§ MINUSCA (since 2014)
>
£ Cote d’lvoire | UNOCI (until 2017) UNOWAS (since 2016)
@
T Libya NATO-led operation under SC Res 1973 UNSMIL (since 2011)
)
Burundi ONUB (until 2007) UNOB, BNUB, BINUB & MENUB (until 2015),

UNOCA (since 2010), Office of the Special Envoy
to the Great Lakes Region (since 2013)

Uganda Office of the Special Envoy to the Great Lakes
Region (since 2013)
Palestine UNTSO (since 1948) UNSCO (since 1994)
IS Afghanistan UNAMA (since 2002)
T
E Irag/UK UNAMI (since 2003)
g Colombia UN Verification Mission in Colombia (since 2017)
> and United Nations Mission in Colombia
g (since 2016)
S
@ Nigeria UNOWAS (since 2016)
(o}
5 Guinea UNOWAS (since 2016)
©
5 Georgia UNOMIG (until 2009)
Myanmar UN Secretary General’s Special Envoy for Myanmar
Investigation and prosecution stage: responses Sudan, Libya and states parties to the Rome Statute.*®
to non-cooperation Examples include the failure of several states parties

to the statute, such as Malawi, the DRC, South Africa
and Jordan, to arrest al-Bashir during his official visits to
those countries.*

In order to respond to instances of non-cooperation,
the UNSC should also put in place more efficient
mechanisms to follow up on the situations that it has

referred to the court.” Rather than remaining unresponsive to those violations,
Several years have passed since it has referred the the UNSC should use its powers under the UN Charter
situations in Sudan (2005) and Libya (2011) to the ICC, 1o respond to findings of states’ non-cooperation with
and numerous calls for more active engagement have the ICC.* Consideration of such matters should be
been made by the ICC Prosecutor, states and other routine in cases arising from situations referred to the
stakeholders. Yet the UNSC remains idle in the face of court by the council, but should also be considered in
violations of cooperation obligations incumbent upon other cases and situations.
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Consideration of those responses could be made in the context of the
Informal Working Group on International Tribunals, with its renewed mandate
to include matters related to the ICC, or through the creation of new and
more official channels of communication between the court and the council.

Appropriate measures to address lack of state cooperation include, in
particular, official statements in UNSC resolutions and political or economic
sanctions. As happened in the context of the ICTY in relation to membership
at the European Union, the council could also adopt or endorse political and
economic rewards for states that successfully cooperate with the ICC.*6

Lastly, where non-cooperation results from or gives rise to concerns regarding
international peace and security, the UNSC should remain open to the
possibility of using its powers under Article 16 of the Rome Statute to defer
an ICC investigation or prosecution.*

Action by the Assembly of States Parties

The ASP is already equipped with a legal and administrative ‘toolkit’ to deal
with instances of non-cooperation by states parties and non-parties to the
Rome Statute.*® Thus, enhancing the effectiveness of the measures that the
ASP can take is a matter of adopting them promptly and more frequently.

Article 87(7) of the Rome Statute provides that, in instances where states
parties to the statute fail to comply with the court’s request to cooperate,
the latter may refer the issue to the ASP or the UNSC, when it had been the
council that had referred the situation to the court.

Similarly, Article 87(5)(b) provides that in cases where non-states parties that
have entered into ad hoc arrangements or agreements with the court fail to
cooperate with requests pursuant to any such arrangements or agreements,
the court can refer the matter to the ASP or the UNSC, as appropriate.

UNSC could adopt political and economic rewards
for states that successfully cooperate with the ICC

More importantly, in giving effect to those provisions, Article 112(2)(f) not only
empowers but also imposes on the ASP the obligation to ‘consider pursuant
to article 87, paragraphs 5 and 7, any question relating to non-cooperation’.
Article 112(2)(g) also requires the ASP to perform, more generally, ‘any other
function consistent with [the] Statute or the Rules of Procedure and Evidence’.

Those general provisions have been further specified and complemented by a
series of ASP resolutions indicating what political, diplomatic or administrative
measures can be adopted in response to instances of non-cooperation.*

In particular, in recognising the negative impact of non-cooperation on the
fulfilment of the court’s mandate, the ASP adopted the ‘Assembly procedures
on non-cooperation’.*® This resolution foresees two different scenarios and
two sets of appropriate responses.

UNSC HASN'T
ACTED AGAINST NON-
COOPERATION WITH ICC
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The first scenario is where the court has already referred a matter of non-
cooperation to the ASP.5' This requires formal and public responses from
the ASP, alongside more informal measures.®? Formal and public responses
include, in particular, sending an open letter by the ASP president reminding
the requested state of its cooperation obligations and inviting it to express its
views on the matter, as well as holding a public meeting to establish an open
dialogue with that state.®®

The second scenario is where the court is yet to refer the matter to the ASP,
but ‘there are reasons to believe that a specific and serious incident of non-
cooperation in respect of a request for arrest and surrender of a person (article
89 of the Rome Statute)’ is about to happen.®*

In this case, action by the ASP is entirely informal and aims to prevent non-
cooperation. It includes, in particular, the use of good offices by the ASP
president, assisted by four or five ‘focal points’ appointed by the ASP Bureau
on the basis of equitable geographical distribution. These are members of the
ASP who represent their region and are engaged, together with the president,
at high diplomatic and political levels in New York, The Hague, capitals and,
where appropriate, other embassies.*

Existing procedures can thus assist the ASP in giving effect to its general

duty to follow up on instances of non-cooperation by states parties and non-
parties to the statute. However, in order to ensure that they are effective, the
ASP must adopt them promptly and routinely in response to any existing or
imminent instance of non-cooperation that has been or will likely be the object
of a referral by the court.

A review of the UNSC and ASP role in strengthening
cooperation with the ICC is needed for the court to deal
with the world’s most serious crimes

For that purpose, an effective channel of communication should be kept open
between the ASP (especially its bureau and its five focal points), the court
(particularly its presidency) and the Office of the Prosecutor.

In addition, in cases of existing referrals of non-cooperation, open letters or
notifications may be particularly helpful in dissuading states from failing to
CECEET cooperate with the court. In order to achieve that, they should not simply remind

....... states of their general cooperation obligations contained in the Rome Statute.
' LEESESSS ST Crucially, such open letters should also contain a warning about the specific
R measures that the ASP could adopt in response to the relevant instance of non-

cooperation, and the consequences of continued non-compliance.

ASP MUST ACT PROMPTLY  In order to bolster their deterrent and preventive effect, these open, public
AND ROUTINELY TO letters should be published on the ICC’s website and on social media, as has
NON-COOPERATION already been contemplated in relation to warnings about country visits by

ICC suspects.®®
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Alongside its own procedures, the ASP should also be
able to refer instances of non-cooperation to the UNSC.
As was mentioned earlier, the power to refer matters of
non-cooperation to the UNSC has only been explicitly
granted to the court itself, in accordance with Article 87(5)
(b) and (7) of the statute. However, there is no reason
why the same measure could not be taken by the ASP
on the basis of its general power, under Article 112 of the
statute, to perform any other function in accordance with
the statute or the Rules of Procedure and Evidence.

Such referrals could be made either before, during or after
the adoption of the ASP’s own formal or informal measures
mentioned earlier, as the ASP deems appropriate.

The ASP should, like the ICC, be able
to refer instances of non-cooperation
to the UNSC

More importantly, the ASP should be able to refer to the
UNSC not only instances of non-cooperation arising in
situations that had been referred to the court by the council,
in accordance with Article 13(b) of the statute, but also
cases and situations arising from other trigger mechanisms,
namely proprio motu investigations and state party referrals.
This is because, as was mentioned earlier, there is a wide
range of measures that the UNSC can adopt to address
instances of non-cooperation with the court in situations
brought by any trigger mechanism, including, in particular,
targeted sanctions in respect of relevant individuals.

Lastly, in cases where non-cooperation arises from or is
compounded by lack of clarity as to the obligations of
states under the Rome Statute, as was the case of South
Africa in relation to al-Bashir’s immunities,®” the ASP
could help clarify the matter by adopting resolutions in the
form of ‘understandings’ or ‘interpretative declarations’.

Indeed, as the sole body in which all states parties to the
statute are represented, the ASP is competent not only
to adopt amendments to the Rome Statute but also to

propose its own interpretations of the statute, as it has
done recently in relation to the activation of the crime of
aggression.®® It must be noted that such resolutions are
not and cannot be binding on the court. Indeed, as the
ASP has itself stressed, any action it takes must be non-
judicial and must respect the court’s independence.®®

However, ASP interpretative resolutions can, if adopted
with the explicit or implied agreement of all parties,
qualify as ‘subsequent agreement’ or ‘subsequent
practice’ within the meaning of Article 31(3)(a) or (b) of
the Vienna Convention on the Law of Treaties (VCLT).®°
If that is the case, those resolutions shall be taken into
account by the court when interpreting the relevant
provisions of the statute, as required by Article 31(3) of
the VCLT.®'

Such interpretative resolutions are especially warranted
when, as in the case of South Africa, a state has
requested consultations with the court after being
asked to cooperate with the latter, in accordance with
Article 97 of the statute. In those instances, the existing
procedures on consultations, adopted by the ASP in
2017, could benefit from the participation of the ASP, as
represented by its president, a member of its bureau, or
one of its focal points on non-cooperation.®?

Conclusion

The study does not reflect on the numerous cases

of effective cooperation between states and the ICC,
or the UN and the ICC. Those initiatives must be
encouraged to proceed. A review, as emphasised by
the recommendations in this report, of the UNSC and
ASP’s role in strengthening the cooperation regime
with the ICC would better assist the ICC to deliver

on its mandate. This will take the courageous and
decisive action of states and the council. It will also
achieve the objective in the preamble to the ICC Statute
of enhancing international cooperation to effectively
prosecute the most serious crimes of concern to the
international community.
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