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1. Introduction

Themultilatera trade agenda has grown in complexity and diversity inthelast five years,
creating mgor chalenges for most governments as they struggle to absorb rew issues,
evduae ther implications and set priorities. For the firgt thirty years of its existence, the
Genera Agreement on Tariffsand Trade (GATT) concerned itself mainly with reducing
tariffs on goods, againg a background of rules whaose primary objective wasto protect the
market access value of tariff commitments. The early GATT rules went beyond tariff
bindings to cover such measures as quantitative retrictions, anti-dumping actions,
contingency protection and subsidies, but dl these rules basicdly concerned policy
conditions at the frontier. The Tokyo Round (1973—1979) focused on degpening the rules, but
beyond the establishment of new rules for government procurement;” did little to expand the
scope of the multilaterd trading system. The Tokyo Round's contribution in the rules area
was to darify and in some cases extend the reach of rules dready incorporated within the
GATT framework.

The red expangon of the trade agenda was foreshadowed to a degree in various work
programmesingituted in the early 1980s, but only took place in the Uruguay Round and its
aftermath. The Uruguay Round brought trade in services and trade-rdaed intellectud
property rightsinto the system, and indtituted awork programme on trade and the
environment. The Singapore Minigterid Declaration added work programmes on trade and
investment, trade and competition policy, certain aspects of government procurement, and
trade facilitation. It is hardly surprising that such argpid expanson of the agenda hesraised
questions about the capacity of some governments to implement their legal commitmentsin a
timely and adequate manner. For most developing countries, especidly those whose
participation in the Uruguay Round was limited, the adoption of the Uruguay Round results
asa"sngle underteking” is severdy testing the absorptive cgpacity of governmentsin both a
palitica and adminidrative sense. Some governments, including in Africa, have expressed
misgivings about the manner in which the WTO agenda is being sheped and have complained
of margindization from the decison making process. These kinds of concerns can only begin
to be addressed if governments are adequately informed of the nature of the issuesinvolved
and have developed a coherent perception of where retiond interestslie.

Why did the multilateral trade agenda burgeon so with the Uruguay Round and the
establishment of the WTO? The most obvious answer is that the trading system had been left
behind, and needed to catch up with the trend of globdization in the world economy if it was
to retain itsrelevance. Thisis a process that will continue, as new issues are explored and
perhgps become part of a negatiating agenda, and as governments gtrive to improve the
substance of what they have been able to agee so far in particular areas. And why hasWTO
membership expanded so markedly, from around 100 countries & the end of the Tokyo

Round to 132 today, with another 31 countries negotiating for WTO membership. To some
extent this is because there are more overeign dates than ever before, but it is dso because
of heightened interest in the trading system in aworld of growing interdependence.

Africas relationship to the world economy in the last two decades or so has been different

*These rules were subscribed to by only a handful of developed country governments. Moreover, much of what
was negotiated in the Tokyo Round by way of elaborations on the trade rules applied to a subset of the GATT
membership, excluding many developing countries.



from that of any other region. Setting aside for the moment the important digtinctions thet
should be made among African countries, the continent taken as awhole has disengaged in
recent years from the internationa economy. While world trade has consistently outpaced
world GD P growth in the post-war period, raising the ratio of exportsto GDP from 8% in
1948 to 26% in 1997, the same paitern has not prevalled in Africa throughout this period. In
the 1980s, the exports of sub-Saharan Africagrew at an annua average rate of 0.4%, whereas
GDP grew by 2.4% (Callier, 1997). In the period 1985-1990, Africa accounted for 2.0% of
foreign direct investment (FDI) inflows on average, and this share had dropped to 1.4% in
1996. African FDI stocks were 2.4% of world stocksin 1980 and only 1.8%in 1996
(UNCTAD, 1997). Aggregate output growth figures confirm the overal picture of sub-
Saharan Africabeing left behind: developing countries as agroup grew at an annud red
average rate of 4.3% between 1971-1988 and 5.8% from 1989 until the present, while the
comparable figures for sub-Saharan Africaare 2.3% and 2.9%, respectively (Vockey, 1997).
It must be emphasized that the picture across the continent is far from uniform, and that some
African countries have recorded significantly higher rates of growth. Moreover, the average
growth rate for sub-Saharan Africa has improved recently, exceeding 4% in 1996 and 1997,
and was forecast to do the samein 1998.

Notwithstanding the improved performance of certain countries, and seemingly favourable
prospects for the continent as awhole, there can be no denying the concern of many policy
makers and observers about the €usiveness of "convergence' — in other words, the
remoteness of the possihility thet rgpidly increasing living Sandards in poorer cauntries,
especidly in Africa, will dlow these countries to "catch up” in economic terms. The prospect
of continuing or even aggravated margindization remains redl unless the trends of the last

two decades are reversed. It is not the purpose of this paper to enter into the debate about the
root causes of Africa's under-performance, in particular between those who ettribute much of
the problem to policy factors and those who look to other explanations, such as resource
endowments, geography, dimate and other "initid" conditions as the relevant variables?

Suffice it to note for present purposes that a discussion of the new WTO issues and the
options they present African governmentsis only relevant if one accepts that the behaviour of
these governmentsin the WTO, including in respect of the new issues, makes a difference to
their growth and development prospects. An underlying assumption of this paper isthat
gopropriate and full participation in the WTO is an important ement of any strategy that
cdls for engagement rather than retreet from the internationa economy. Given the
increesingly multi-faceted and intrusive reach of the WTO, the argument behind this
assumption is reinforced by the conclusion of a growing body of literature that arange of
interacting policy factors determines growth. ® According to this analysis, economic
performance will be compromised if crucid policy complementarities are ignored in the
design of reform packages.

The remainder of this paper is divided into sections thet deal with seven new issues on the
WTO agenda. The issues covered—trade in sarvices, investment, intellectud property rights,
competition policy, government procurement, trade facilitation, and trade and environment—

For an excdlent summary of this debate, and advocacy of the view that Africas economic difficulties are rooted
primarily in policy factors, see Callier (1997) and references cited therein.

%See, for example, Williamson (1993) and Aziz and Wescott (1997).
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are not sharply digtinguished between those that dready form part of the system and those
that are only being discussad in working groups. The list does not include the subject of

labour standards, which, dthough raised for discusson in the context of the Singapore
Ministerid Mesting, does not form part of the WTO work programme.* Given the number of
new issues covered in this paper, it isimpossible to provide an extensive trestment of any of
them. The purposg, rather, isto identify the most sdlient aspects of the issues from a policy
perspective, explain how they are being dedt with in the WTO context, and consder their
relevance for African economies.

In reading this paper, it isimportant to bear in mind its limitations. Neither the full

complexity of the issuesinvolved, nor the diversty of individua country experience, can be
adequatdy captured in a paper of thislength. The pagper can only hope to introduce the issues
and outline their implicationsin broad terms for African countries. A naturd next step for
the andysis would beto look at these issues individudly in terms of what they mean for the
policies and interests of particular countries. Two points of importance suggest themsdvesin
this connection. Firg, thereis aneed to establish clear priorities from a domestic policy
perspective. It is obviousthat not everything on the WTO' s agenda can be of equa
importance in terms of the stage of development and the policy chalenges prevailingina
given country. A focused and more sdective gpproach will yield better resuts. But account
should aso be taken of the fact that governments may wish to influence the direction of
discussoninthe WTO in areas that are not of immediate relevance to the exigting Stuation,
but which could become important later.

All countries face resource condraints when it comes to participating in organizations like the
WTO, but these congtraints are more pressing for African countries than for most. Reference
has dready been made to growing concerns over implementation. These arise directly from
the fact that an expanded and growing agenda places aheavy strain on dready stretched
resources. In essence, the concern is that having assumed wide-ranging commitmentsin the
Uruguay Round, countries are now hard pressed adminigtretively to implement, which in
some cases may lead to WTO-inconggtent actions or policies. Thisproblemisnot
emphasized in the present paper, Snce for the most part no obligations trested by the paper
have yet been assumed (such as investment, competition and trade facilitetion), or they
concern subjects where commitments have been taken with grace periods for implementation
(intellectud property).

Second, the analysis needs to be firmly rooted in an adequate overal gppreciation of
governments  underlying policy objectives. This means that the way issues are tregted in the
WTO environment matters. Most importantly, positions must be judged in terms of the
domestic palicy framework. Externd policy conditions are important for a country’s

deve opment prospects, but the domestic policy framework is even more important, and a
country’s posture and activitiesin the WTO should be tailored as much to an emphasis on the
latter as on the former. The sometimes adversaria gpproach adopted by countriesin the

“Ministers at Singapore affirmed the commitment of al Members to observance of internationally recognized
core labour standards and stated that these standards should be addressed by the ILO. They noted that labour
standards are promoted by growth and development, which in turn is fostered by trade liberdization, Ministers dso
expresed their rgjection of the use of labour standards for protectionist purposes and agreed that the comparative
advantage of countries must in no way be put into question. If the issue is present again for inclusion in the work of
the WTO, developing countries and others would certainly be concerned about the risk that arguments relating to

labour standards would be appropriated for protectionist motives.
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WTO is perhapsinevitable, but it does not dways ensure thet nationd interests will take
precedence over palitica podures. Thisiswhy involvement in the WTO must be clearly
seen interms of nationd policy objective and priorities.

2. Tradein services

African countries differ widdly in terms of the share of services activitiesin GDP. On the one
hand, the share of sarvicesis within the 20-30% range for countries like Burundi, Nigeria
and Tanzania. On the other, the share reaches 70% or more for Djibouti and Eritrea (World
Bank, 1997). Differences are partly explained by resource endowments, but the share of
sarvices activitiesin GDP typically riseswith increases in national income. For this reason,
industria countries on average have higher servicesto-GDP ratios than devel oping countries,
and the policy regime a government chooses for services assumes increasing importance over
time. In retrogpect, it is perhaps surprising thet it took until the early 1990s for governments

to agree on multilaterd rules for trade in services. On the other hand, it is only with more
recent developments in informeation technology—theat is, in telecommunications, computer
technology and software—that services have become more tradegble and dso more reedily
"dissmbodied” from goods in certain sectors. And even with grester tradeghility, the
establishment of multilaterd rules on trade in services entailed acogptance of disciplineson
investment aswell as on cross-border transactions (see below).

Two features of services that digtinguish them from production and trade in goods deserve
emphass a the outset, and help to explain what made the negotiation and find shape of the
Generd Agreement on Tradein Services (GATS) so different from the GATT. Fir,
production and consumption of aservice may occur Smultaneoudy, Snce no possibility
exigts of goring certain sarvices produced now for consumption later. Hair-cuttingisan
obvious example of this class of service. In such cases, atransaction requires that the
producer ard the consumer mugt bein one location. For other services, such as congruction,
arms-length supply isimpossible because the service is not trangportable, modern
telecommunications notwithstanding. A physica presence is therefore necessary. This
implies thet if a government grants market access rights to foreign suppliers for non-storable
or non-trangportable services, it may have to accept either that foreign enterprises can
establish acommercid presencein itsterritory, or that the service suppliers in question may
enter itsterritory, if only on atemporary basis®

The ddivery of many servicesisnot o intringcaly redricted, and armslength supply across
frontiersis feasible, although not necessarily desirable from the point of view of the seller

and the consumer.® Thus, even where establishment or temporary presenceis not essential to
an exchange, apreference may exist for the physical presence of the supplier in the territory
of the consumer, or viceversa. The essentia point hereis that either through force of
circumstance, or because of the nature of an activity, trade in services cannot be promoted
without awillingness on the part of governments to contemplate multiple modes of ddlivery,

Some internationally traded services, such as telephone conversations, may aso involve instantaneous
production and consumption, but in this case the transaction takes place across a frontier and is therefore smilar to

crass-border exchanges of goods.

SWhere repested transactions are required, such as in after-sdes sarvices, a continuing local presence is obvioudy
more desirable than long-distance supply.



involving the movement across nationd jurisdictions of the services themsdlves, or of
producers or of consumers. These redlities are reflected in GATS.

Second, services tend to be subject to a greater degree of regulatory supervison than physica
goods. In part, this reflects concerns about consumer protection, or in the case of financid
sarvices, prudentid issues. Since fraud, sharp practice and substandard output may be
difficult or impossible to detect and prevent before the damage is done, governments fed
obliged to contral supply ex ante rather than output on an ex post bass. Another
congderation is that some service sectors, like banking, have economy-wide externdities, so
that regulaion erring on the Sde of caution is considered necessary to avoid the widespread
damage that would be caused by specific sectord falures. Moreover, in making the
comparison with goods, it should be borne in mind thet the GATS covers sarvice suppliers
(i.e, production) as well as services, whereasin GATT only products are covered.

Heavy regulaion may dso reflect protectionist policy, where for one reason or another
governments are unwilling to countenance foreign competition. Either way, the reaive
intengity of regulation in many service industries contributes to the complexities of promoting
tradeliberdization. The focus of negatiations on trade in servicesis upon sectors, dthough
there is undoubtedly room to do more by way of developing principles gpplicable to dl
sarvices trade, regardless of the degree of sector-gpecific liberdization that governments are
willing to countenance. Given the greater necessity of regulation from a consumer protection
perspective in the sphere of sarvices, progressin trade liberdization should not be judged
merdly by reference to the pace and degree of deregulation.

A find point worth making concerns the severe dearth of information available to policy
meakers and analysts about service transactions. For the mogt part, governments have not
collected data on international service transactionsin a sysemdic fashion, savein ahighly
aggregated and not aways internationaly comparable form in the baance of payments
accounts. Attempts are being made by the OECD, Eurogtat and the International Monetary
Fund to improve the sandard of data collection in services (Wor ld Bank, 1995), but these
efforts will take severa yearsto bear fruit. Moreover, problemswill till arise because of a
(growing) range of intrafirm e ectronic service transactions that are not recorded in
conventiona balance of payments satistics. A further limitation of data on services
transactionsis that so-cdled "establishment” trade—the sales of foreign-owned enterprisesin
the host country—is not recorded under most existing statistical methodologies” Findly, as
Jagdish Bhagweti pointed out over ten years ago, services satigtics will be influenced by
economic gructure (Bhagwati, 1984). For example, where a manufacturing firm maintainsin-
house advertisng services, advertisng will be recorded as goods production; but a
manufacturer who buys advertisng from an agency triggers a transaction that will be
recorded in nationd output Satistics as advertisng services. Specidization that leads to out-
sourcing of service inputs into manufacturing is referred to as "splintering”.

The implied alocation of localy generated output as domestic sdes of foreign trade on the bass of the
ownership of the equity responsible for production appears to have limited economic relevance. Yet under GATS
governments have assumed obligations in respect of production atributable to foreign equity.

6



Thestructure of GATS

The GATS s crafted cautioudy? in that it provides signatories with ample scope to condition
their multilateral commitments. Only some of the provisons of the GATS framework relate
to the universe of trade in services, as defined under the agreement, while others are restricted
to those service activities subject to specific, scheduled commitments. Severd provisons
clearly reflect the pervasiveness of regulaionsin many service sectors, and the intent to
prevent the protectionist abuse of such regulations. The specific schedules indicate which
service sectors each sgnatory has been willing to subject to nontgenerd obligetions under
GATS. The schedules dso provide for qudifications to the nationd treatment and market
access commitmentsthat otherwise apply to sectora commitments.

The scope of the agreement, the definition of trade in services and the sectora coverage are
laid out in Part | of GATS. Tradein sarvicesis defined in Article | in terms of four modes of
supply. Thefirsg mode involves the cross-border (armslength or long-distance) supply of a
sarvice from one jurisdiction of suppliers® Tourism is agood example of this mode,
involving the movement of (mobile) tourigs to (immohile) tourist facilities in another

country. T he third mode of supply is through the commercia presence of asupplier in the
juridiction of consumers. Thisis the invesment mode, which caused so much difficulty in
the early stages of the services negotiations. Some deve oping countries argued that
commitments on service transactions under this mode of supply were tantamount to a
surrogate obligation on foreign direct investment, and they expressed unwillingnessto tiein
thelr investment regimesin this manner. Findly, the fourth mode entails the movement of
natural persons from one jurisdiction to another. This is the mode under which the sendtive
issue of the movement of labour is addressed. The fourth mode relates both to independent
service suppliers and to employees of juridical persons supplying services.

The conceptua approach underlying these modes was first developed in the academic
literature (Sampson and Sngpe, 1985) as a heurigtic device to explain the nature of
internationa transactionsin services. Differentiation by modes of supply later formed the
bas's on which governments defined market access commitments under GATS in their
schedules, permitting a choice to be made from among dternative modes. The use of modal
diginctionsis areflection of the manner in which liberdization is defined under the
agreement, and the possibility of applying different policy regimes to different modes of
supply isapotentid source of economic ditortion (DeAnne Julius, 1994). Despite early
reservations about commercid presence, a tendency to encourage thismodeis discerniblein
the schedules of commitments (see below). In some cases, this may be because countries
have atempted to use the GATS as an instrument for encouraging foreign direct investmen.
In others, it reflects the desire to avoid "regulatory competition” between different
juridictions. Furthermore, where regulatory control is considered important, asin prudentia
controlsin banking, for example, governments find it eeser to impose and enforce
regulaionsin their own territories. The extent to which the aosence of moda neutrdity under
GATS isthe source of digtortion is an empirica question well beyond the scope of this paper.

*Reatively few anayses exist of GATS. See Hoecman (1995), Hoekman and Sauvé (1994), Altinger and Enders
(1995), on a Sauvé (1994).

*Both a service sipplier and a service consumer could, of course, move to a third jurisdiction. Under GATS, this
would be treated as two separate transactions from the point of view of the host country.
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The GATS, like GATT, is based on the most favoured nation (MFN) principle, designed to
prevent memkbers from discriminating among their trading partners. In order to attain fina
agreement on the MFN principle, and to avoid the wholesdle exclusion of sectors from GATS
coverage, limited exemptions to MFN are permitted under the agreement. The MFN
exemption provisons reflected the concern of some larger countries that by granting MFN
access to ther markets, they would be losing the opportunity to exchange ther rdeively

open access for further liberdization in other markets. In other words, these countries were
arguing that "freeriding” would occur in the abosence of an effective instrument to ensure
reciprocity. Some 70 countries have taken MFN exemptions.

A fundamenta festure of GATS isthe principle of progressive liberdization. It reflects the
redity that governments were neither willing nor able smply to open up their services
markets to international competition from one day to the next. Progressive liberdization
implies agradud approach, and the structure of the GATS accommodates such gracaism.
Three aspects of the GATS are crucid determinants of the pace and reach of liberdization
under GATS. Firgt, governments determine in the course of negotiations which sectors or
activities to include and which to exclude from market-opening in their schedules of specific
commitments. Few GATS obligations gpply unless a sector and the associated modes of
delivery have been made subject to specific commitments in the schedule of amember. The
MFN principlein Article I and the trangparency commitmentsin Articlell] arethemain
generd obligations of the agreement. The notable gapsin generd application, which have the
effect of reducing the reech of GATS, are those relating to domestic regulation and nationd
treatment.

The second aspect concerns the manner in which market access limitations are expressad in
schedules of specific commitments. Four of the Six possible ways in which market access
may be limited under GATS (Article XV1) are expressed in terms of quantitative
limitations—the number of suppliers, the value of transactions or assets, the number of
operations or qudity of output, or the number of natura persons that may be employed. The
other two market access limitations refer to regtrictions on types of legd entity and
participation of foreign capitd. Rdiance on quantitetive rather than price-based market
access limitations carries well-known efficiency cogts and digtribution implications, and is
likely to imply less liberdization than a price-based approach.

The third aspect, dr eady noted above, rdaesto the role played by the nationd treatment
commitment under GATS—that is, the requirement of equa trestment of foreign and
domestic supplies and suppliers in the domestic market. In contrast to GATT, nationd
trestment under GATSisnot agenerd principle. Rether, it isamatter for negotiation.
Nationd trestment applies to scheduled commitments unless an explicit indication is given to
the contrary. One reason why governments may have been unwilling to see nationa treatment
play the samerolein GATS asin GATT, or therole that MFN playsin GATS as a generd
principle, istha under the commercid presence and movement of natura persons modes of
upply in GATS (modes 3 and 4), full nationd trestment is equivaent to free trade—it would
guarantee unlimited investment rights for foreign service suppliers. While governments were
willing to guarantee this trestment in some sectors where they made scheduled commitments
unencumbered by nationd trestment limitations, it is difficult to imagine the circumstancesin
which governments would have been willing to do this across the board.



Liberalization commitments

The gradudist gpproach to liberdization under GATS has produced diverse range of
commitments among WTO membersin terms of sectoral coverage and the degree of market-
opening. Many countries have been cautious and consderable scope remains for

liberdization initiatives in the future. Governments have recognized this, and Artidle XIX of
GATS cdlsfor successve rounds of negoatiations, the first of which is scheduled to beginin
the year 2000. Unfortunately, the nature of trade in services, the dearth of reliable dataand

the structure of market access commitments under GATS make it very difficult in many cases
to assess the sgnificance of what has been committed so far by way of trade liberdization.
When a sector or activity is not omitted atogether from a schedule, it may be pecified
without any market access or nationd treatment limitations under al four modes of supply.
Otherwise, the limitations that are specified must be judged in terms of their redtrictiveness,
and the information reguirements can be prohibitive.

Another aspect of the assessment of the vaue of a pecific commitment requiring detailed
information isits worth in rdation to the actua policies pursued by agovernment. If a
specific commitment ties amember to a policy regime thet isless open than the regime
aoplied, then it hasless vadue for trading partners than a commitment that reflects the policy
gatus quo. And a commitment that corresponds to the policy status quo a the time it is made
is less vauable than one that promises further trade liberdization, dthough such a
commitment till has vaue in that it ensures againg any increase in protection. Many specific
commitments under GATS are a or below the status quo, and this has led observersto
guestion the degree to which the GATS has so far led to actud liberdization. The more
recently concluded negotiations on basic telecommunications and financid services,

however, have entailed sgnificant liberdization moves on the part of many members (Low
and Mattoo, 1997, and Maitoo, 1998).

Specific service commitments by country are summarized in the Annex. Because of the
condraintson making accurate assessments of what has been committed, the Annex takesa
simple approach that presents avery partia picture™ If amember has made any commitment
whatsoever in one of 12 highly aggregated sectors, thisisindicated, and such commitments
are summed. The mogt sgnificant information the Annex gives is where countries have
omitted to make any market access commitments a al in sector—no quantitative satements
can be made where commitments have not been made. But this crude gpproach is ill quite
reveding. For dl WTO members and dl possible commitments measured in thisway, the
Appendix shows that only 47% of the totd possible commitments have been made. The
comparable figure for African countriesis 34%. Africas commitment levels are particularly
high in tourism and related travel services (95%) and particularly low in digtribution services,
educationd services, environmenta services, and hedth and reated socid services.

Optionsfor Africa
Even with very crude measurement methods, it is obvious thet consderable scope exigts for

increasing commitment levelsin trade in services. This does not gpply only to Africa, but
more generdly. Once a government determines how much liberdization it wishesto

"More sophisticated attempts at measurement have been made by Hoekman (1995), Altinger and Enders (1995),
and Mattoo (1997), but they al suffer from severe information constraints and rest on heroic assumptions.
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undertake and a what pace, the question iswhat WTO commitments can do to support and
sudan liberdization efforts. WTO commitments sometimes seem to be looked upon as
concessionsthat carry acost, unless they are matched by comparable commitments from
trading partners. In economicterms, reciprocity plays a postive role only in narrowly drawvn
conditions that are unlikely to apply to most African countriesin most circumstances—
namely, that the liberdizing country will suffer a deterioration initsterms of trade. Bearing
thisin mind, dong with solid empirical evidence thet the welfare gains from liberdization
accrue primaily to the liberalizing country,™ and that countries that have pursued more open
policies have performed better, it is difficult to see an economic argument based on
reciprocity demands for refraining from making binding liberdization commitments under
the WTO.

Binding internationa commitments serveto tiein policies thet are susceptible to pressure
from adversdly affected domestic interests. In the specific case of investment, or
commitments under the third and fourth GATS modes of supply, they can dso provide a
postive sgnd to foreign investors and guarantee a commitment to policy continuity.
Adeqguate investment in infrastructural industries, for example, isakey ingredient of growth
and development. Clear GATS commitments in such sectors as teecommunications, hedlth,
education, financial services and transport could contribute to increased investment. ™

Findly, athough the economic case for not binding liberdization commitments is wesk or
nonexigtent for the mogt part, political economy consderations—in particular the neatural
resigance to liberdization from those that stand to lose from it—may make it easier to
liberdize in the context of joint action under amultilatera negotiation. Thisis an argument

for more effective engagement in multilateral processes under the WTO. A related argument
for such engagement is the fact that when new negotiations on trade in services gart in the
year 2000, they arelikdly to involve the design of rulesaswedl asliberdization

commitments. All member countries have an incentive to ensure that the rules of the system
accommodate their interests.

3. Tradeand investment

Traderelated investment measur es

Efforts made by some countries during the Uruguay Round to bring the subject of investment
into the multilaterd trading system were of limited success. The Agreement on Trade-Related
Investment Measures (TRIMY) reiterates the gpplicability of GATT provisions on nationd
treastment and the prohibition of quantitative trade restrictions to certain TRIMs. The
agreement does not address the treetment of investments or investors, but rather focuses on
trade measures that are linked to investment policies. An illudtrative list annexed to the

TRIMs agreement contains examples of measures incons stent with nationa trestment or
involving quantitative trade redrictions, including local content requirements, trade-baancing
requirements and measures that have the effect of redtricting imports.

"See, for example, Martin and Winters (1996) and WTO (1998), which contain or report upon various studies of
the gains from liberdization under the Uruguay Round.

2support for thisview can befound in UNCTAD (1996).
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The agreement establishes grace periods within which these and any other non-conforming
measures must be brought into conformity. All incons stent measures were to have been
notified within 90 days of the entry into force of the agreement. Phase-out periods for these
measures were set a two years for developed countries, five years for developing countries
and seven years for |least-devel oped countries. Trangtion periods can be extended for
developing and lesst-devel oped countries if they face difficultiesin diminating TRIMs. A
danddtill dause requires that existing TRIMs are not intensified during the trangtion period.
A specid provison permits the impogition of TRIMS on new enterprises during the trangition
period if that is consdered necessary in order to avoid any disadvantage againgt established
enterprises dready subject to TRIMs. Natifications of TRIMswere received from 34
members, mostly deveoping countries. Among African countries, notifications of measures
were received from Egypt, Nigeria, Uganda and South Africa, while Mauritius and Zambia
notified thet they had no non-conforming measures. In proportionate terms, notifications
from Africawere far fewer than those from Latin Americaand Asa, raising the question
whether thisis because less frequent use has been made of TRIMsin Africa, or whether more
natifications should have been made.

The Working Group on the Relationship between Trade and | nvestment

The limited scope of the TRIMs agreement has not discouraged some countries from
continuing to pressfor the indlusion of investment on the multilateral agenda. A peg upon
which these efforts have been hung is the provison in the TRIMS agreement cdling for an
examination within five years of the question whether the agreement should be
complemented by provisons on investment and competition policy. For reasons discussed
below, theinitiative to launch a comprehensve work programme at the Singgpore Minigterid
Conference in December 1996 proved controversia

The agreement that findly emerged involved the establishment of aworking group to

examine the relationship between trade and investment. The mandate Sated thet this exercise
did not prejudge whether negotiations would be launched in the future, and that if any such
negatiations were eventudly launched, this would only occur after an explicit consensus
decision was taken to that effect by WTO members. These preconditions reflected concern on
the part of some developing countries that they might be pressurized into anegotiation

exercise they did not support. Other devel oping countries have expressed support for
negotiaions. Provisions attached to the working group's mandate seek to ensure that the
interests of developing countries are fully reflected in the discussons. A decision will be

made in two years upon how the work should proceed.

Atitsfirst meating, the working group adopted a detailed work programme, bearing in mind
that its mandate was exploratory, and of afactfinding and educationd nature. Four items
were identified around which the work is being organized. The firgt addresses the reaionship
between trade and investment in terms of its implications for growth and development. Issues
taken up in this context include foreign invesmert and technology transfer, the effects of
foreign investment on the balance of payments, invesment and competition, and the
relationship between investment and employment. The second item examines the economic
relaionship between trade and investment, including the determinants of foreign direct
investment and the nature of the interaction between trade flows and investment flows. Third,
the working group is examining exidting internationa arrangements involving or impinging
upon trade and investment, induding in the WTO. Findly, the fourth item on the working
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group's agenda addresses issues relevant to an assessment of the need for possible future
initiatives, such as commondlities and differences in exigting internationd insruments
dedling with investment and obligations between home and hogt countries and between
investors and host countries.

The casefor multilateral cooperation on investment

The debate about the desirability of extending multilateral rules on investment is taking place
againg the background of two inter-related factors, one economic and the other
inditutiond.™® The first of these relates to the dramatic expansion that has occurred in
international capita flows in recent years. ™ Foreign direct investment (FDI) flows averaged
U S$50 hillion per annum between 1980—1985, and had reeched US$50 hillion by 1996™° —a
sevenfold increase. At the same time, agrowing number of countries, especidly developing
countries, are involved in these capitd flows.

Secondly, as aresult of the groving prominence of FDI and of globdization trends more
generdly, internationa cooperation on investment matters is increasing and new agreements
are being drawn up dl the time. Bilatera investment agreements (BITs) have expanded
dramatically. There were some 1,160 BITs in existence by mid 1996 (Ha Y eung, 1997), twe
thirds of which were sgned in the 1990s. Some 256 of these agreements involved African
countries. Typicdly, BITs provide for nortdiscriminatory trestment of foreign investors and
invesments, and dso provide guarantees againg expropriation and for the transfer of funds.
These agreements focus primarily on the conditions of operation at the post-entry stage, and
do not Sipulate entry or establishment conditions for FDI. A growing number d regiond
agreaments indude investment provisons—indeed, thereis probably no regiond integration
agreement signed over the last decade or so that does not incorporate some investment
provisons. In addition, the WTO itsdlf dready hasinvestment provisionsin the services area
(see previous section), and rules rlevant to investment in the TRIMs agreement, the
Agreement on Trade-Related Aspects of Intellectua Property Rights, the Agreement on
Subsidies and Countervailing Measures, and the Agreement on Government Procurement.
The OECD has developed a number of instruments dedling with investment and for severd
years has been trying to negotiate a Multilatera Agreement on Investment. These
inditutional developments are alogica consequence of globd FDI trends, and raise the
guestion whether it would not make sense to seek a more comprehensive and coherent set of
rules.

Increased capitd flows, like other features of globdization, are not only atributable to
technologica advances and innovative business sector behaviour—policy has dso played an
important role. Many governments used to be more inclined than they are today to ration and
condition the entry of FDI into their markets. They have become less confident thet they are
better placed than markets to deliver economic prosperity. Outward-oriented trade policies

BThe WTO's 1996 Annua Report contains an extensve andysis of the relationship between trade and
investment.

“The WTO discussions described above are primarily about foreign direct investment, and not short-term capital
flows. The latter have been the subject of much scrutiny recently because of the Adan financid crisis.

BSee UNCTAD's annual  World Investment Report (vaious years) for the mogt comprehensive data available on
foreign direct investment.
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have emphasized the need to compete on world markets, which in turn requires new
invesments in modern plant and continuing upgrading of humean skills. It is dso the case that
many developing country governments have logt a least part of their earlier mistrust of
transnationda corporations (TNCs) and the fear that if not restrained, these enterprises would
act contrary to nationa economic interests. The capacity of TNCs to behave monopoligicaly
can be atenuated through trade liberdization, so that enterprises have to competein
contestable markets rether than prospering behind government-granted market entry barriers.

As corporations have become increasingly internationalized, with production processes
located in different parts of the world, trade and investment have tended to complement
rather than subgtitute one another. Tariff-jumping investments, designed to secure accessto a
market through a domestic production presence rather than through trade, are becoming less
important relative to investments that complement trade flows. Competitive imperatives
increasingly require that internationa businesses both trade and inves,, in an overdl
production/marketing cum market access strategy. Economic policies that frustrate such
srategies will carry higher economic costs as the globalization process continues. In sum, the
case for internationa investment liberdization is the same as that for trade liberdization—to
reap the welfare gainsfrom internationa economic specidization.

Developing country concerns

Notwithstanding the observations made above about growing reliance on the internationa
economic and market-oriented policies, many countries, egpecidly developing countries,
continue to have misgivings about an uncritica and undifferentiated approach to foreign
investment. In some of the WTO discussions, such misgivings have sometimes found
expresson in the argument that it isimpractica to work on investment because the agenda
has dready overloaded. While the gregtly enlarged dimensions of the WTO's post-Uruguay
Round agenda is posed Sgnificant implementation chalenges for many governments, the
more substantive concerns that have been expressed about multilatera rules on investment
can be summarized under five headings.

Fird, even though TRIMs may have lost some of their lustre, many governments sill wish to
use dements of “indudtrid policy™ to influence resource dlocation decisons, induding in
relation to investment. Investment palicy, involving amixture of controls and incentives, has
been deployed by many countries to promote specific objectives, such as technology trandfer,
industriaization more broadly, regiona development and export expansion.'® As discussed
above, the TRIMs agreement circumscribes some of the measures deployed for these
purposes. In generd, however, these provisions focus on measures that can be subgtituted for
more efficient fiscal interventions, should such interventions be deemed to make any sensein
thefirgt place. A domestic content requirement, for example, could be replaced by
"eguivaent” tariffs on the competing imports againgt which the domestic content rule was
amed.

It can be shown that in certain second-best Stuations, a domestic content requirement could
increase welfare. Under standard competitive assumptionsin find and intermediate goods
markets, however, and in the absence of other government interventions, a domestic content
requirement is unambiguoudy welfare deteriorating (Grossman, 1981). The economic

BSeg, for example, Maskus and Eby (1990).
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proposition that a domestic content requirement can improve welfare has led some to argue
for them (Baasubramanyam, 1991), while others have emphasized uncertainty about the
outcome and the fact that thiskind of policy will induce wasteful rent-seeking behaviour.

Asfar as subsdies are concerned, the Agreement on Subsidies and Countervailing Measures
prohibits subsidies contingent upon exportation or the use of domestic over imported inputs.
The agreement aso provides for remedies againgt subsidies thet while not illegdl, are
actionable because they have adverse effects. Non-specific subsdies are exempted from the
disciplines of the agreement and are not countervailable.'” The emphasis here is on subsidies
that are less digtortionary because they are not narrowly focused on a particular activity or
firm. Certain subsdies made generdly available for the purposes of regiond devel opment,

for example, or for research or environmenta purposes, are non-actionable. One important
point to note about the WTO subsdy disciplinesis that they are designed firgt and foremost
to dedl with subsidy practices affecting trade in goods, and they will not dways apply eesly
to investment incentives. One areathat could be of immediate interest to most countries
would be the progpect of disciplining fiscal incentives designed to influence investors

location decisions. Such incentive packages can prove codtly for governments, and may well
amount to fruitless competition among netiona treasuries, with little resulting effect on
location decisons or on the totd supply of invesment funds.

In sum, the TRIMs and subsidies rules seek to diminate the most economicaly digtorting
interventions that governments might be tempted to make in the name of investment policy,
but existing WTO rules do not prohibit these policies dtogether. Distiplines in these areas
have, however, become more grict over the years. Any multilaterd investment agreement
would have to address the question of whether exigting disciplines require modification. The
matter may not prove straightforward, considering thet in the OECD Multilateral Agreement
on Investment (MAI), no provisons are included on fiscal measures, except insofar as these
overlgp with other specific provisions, such as trangparency commitments or protections
agang exproprigtion.

The second category of concern in multilatera investment rules involves competitiveness
condderations. Thisissue will be taken up later in abroader discusson of competition policy.
The concernisthat if amultilateral investment agreement sets about congtraining the
behaviour of governments and guarantees access and dtractive operating conditions for
investors, it may neglect the abuse by enterprises of their manopaligic postions in ways that
reduce nationa welfare in the host country. It was concerns about such anti-competitive
behaviour that led to effortsin UNCTAD to establish a Set of Multilaterdly Agreed
Principles and Rules for the Control of Redtrictiveness Business Practicesin 1980. The
question of what the WTO might do to control anti-competitive behaviour emanating from
the private sector is subject to discussion in the Working Group on the Interaction Between
Trade and Competition Policy (see below).

The case for ensuring that TNCs do hot abuse monopoly positionsis strong, but identifying
the appropriate policy prescription for doing so many bejust asimportant.” Before choosing

YA subsidy is considered non-specific if access to it is not limited to certain enterprises, and if prior objective and
neutra criteria of an economic nature determine access to the subsidy.

Bshould rules be required, this could be done within an invesment agreement or as part of a stand-done
agreement on competition policy.
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the best remedy for anti-competitive behaviour, it would be important to identify the source
of a TNC's monopoly power. Sometimes these kinds of market advantage are the direct result
of government policy. If amarket is protected, for example, and then an investor isinvited in
to supply the market through domestic production, competition could be difled. Insuch a
case, agovernment may want to consder whether it should use trade liberdization asa
vehide for inducing competition, rather than to dlow amonopolist to survive and then seek
to regtrain anti-competitive behaviour. A suitable aternative remedy could beto alow
additiona investment in the sector. In some ingtances, pro-competitive regulaion or the
gpplication of competition laws might be the only solution, but it should be borne in mind

that implementing such policies could involve considerable adminigrative codts, not to
mention the risks associated with unproductive rent-seeking behaviour.

Third, concern has been expressed over the environmentd implications of liberd investment
regimes. This issue became a prominent plank in the opposition of some non-government
organizations to the OECD's MALl. Incorporating the necessary provisonsin an invesment
agreement to address environmenta externdities, and ensuring that such interventions are the
modt efficient available, would seem rdatively sraightforward in theory. In practice,
differences among governments on these issues would make for a chalenging negotiation.

Fourth, the question of the timing and place of liberdization would need to be determinedin
amultilateral investment agreement, and some governments argue for a gradud approach.
The arguments here are Smilar to those that arise with trade liberdization. A dower pace of
liberdization might dlow domestic producers to prepare for new competition and for more
orderly adjusment where domestic production is displaced by imports. But gradudism aso
cariestherisk that the liberaization process will be frustrated more eesily by vested
interests. Smilar congderations apply in the case of investment. A balance must be struck.
Those arguing for gradudism favour the GATS modd, which emphasizes progressive
liberdization and dlows members to decide the pace and content of their liberdization
commitments. As discussed above, the GATS has not been a dynamic instrument of
liberdization in many sectors.

Findly, arguments about the need to safeguard nationa sovereignty, Strategic congiderations,
and protection of the culturd heritage cannot be evauated on economic grounds. A public
policy "overide" driven by any of these rationaes should be made explicit and defended on
itsown terms. All that economic andysis can offer isan analysis of the costs of such policies
in conventionally measured welfare terms. These kinds of "carve-out" provisons can be
found in many agreements.

Optionsfor Africa

If the rationde for liberdizing investment inflows is essentidly the same asthat for trade in
goods and sarvices, then exigting trends towards opening up to FDI (UNCTAD, 1997) should
continue. Legitimate questions arise as to the pace a which the liberdization process should
be conducted, but in deciding how quickly to move, it isimportant to bear in mind the
downgde risks of not moving quickly enough. There may be grounds for gpplying investment
incentives in pursuit of clear, broad-based policy objectives, but detailed interventions at the
sectord, sub-sectord or even firm leve arelikely to carry the same high cogts astrade
protection. Public policy objectives can be safeguardedin amultilaterd setting, provided
governments involve themsaves actively in discussons, and ultimatdly in negotiaions
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should these take place. Africa as awhole has not been markedly successful in attracting
foreign investment in recent years, and the policy framework is akey determinant of
performance.

4. Traderelated aspectsof intellectual property rights
The TRIPS agreement

The Agreement on Trade-Related Aspects of Intdlectud Property Rights (TRIPS) and the
Generd Agreement on Trade in Services (GATS) were the two most significant extensions of
the agenda of the mulltilateral trading system that emerged from the Uruguay Round.™ The
TRIPS agreement aimsto do three things. First, it defines the substance of intellectua
property rightsin seven digtinct areas, building on severd pre-exiging internationa
agreements for the protection of intellectua property. The areas covered are copyright,
trademarks, geographicd indications, indudtrid designs, patents, lay-out designs of integrated
cirauits, and undisclosed information (trade secrets). Second, the TRIPS agreement creates
obligations for the enforcement of intellectud property rights a the nationd leved. Third, it
forms part of the WTO'sintegrated dispute settlement system, providing for enforcement of
the agreement a the internationd level.

The TRIPS agreement provides phase-in periods for various of its provisons. Deveoping
countries are dlowed up to five years to phase in mogt provisions, excluding the most
favoured nation (MFN) and nationd treetment obligations (one year). They are permitted a
further five yearsin cases where patentable technology was not protected at the date of entry
into force of the agreement. In the case of |east-developed countries, a phasein period of 11
yearsisforeseen (except for MFN and nationd trestment), with the possibility of further
extensons. For most developing countries, therefore, a TRIPS-cons stent system of
intellectud property right protection is supposed to be in place by the turn of the country.

This requirement is going to prove a Sgnificant chalenge for many countries, given al thet is
needed in the way of laws, inditutions and procedures.

Economic consider ations and the cost-benefit calculus

The area of intdlectud property in the WTO has been contentious. Aswith trade
liberdization, there are winners and losers from reforms. But the Situation is more complex in
the case of intelectud property rights, and it is less easy to argue that dl the losers can be
adequately compensated in some foreseegble future, or that nationd welfare in the aggregate
will dways be augmented in the medium to long term, epecidly when theinitid
redigtributive effects of introducing intellectud property involve one country gaining and
another losing. Much depends on the circumstances of the country concerned. Moreover, the
policy default is different in the TRIPS areac. While trade and investment liberdization
involve the withdrawa of governments from markets, in TRIPS governments are entering
marketsto protect the returns of a subset of economic agents. Notwithstanding these
uncertainties, however, it would be difficult to argue convincingly that countries with their

“Two good papers providing an andyticd overview of the TRIPS Agresment are Primo Braga (1995) and
Subramanian (1995). In addition, the World Intellectua Property Organization commissoned papers from severa
authors in 1995. These papers provide useful background, analyss and policy guidance. See Sherwood (1996),
UNCTAD (1996), and the Ingtitute for Economic Research (1996). These papers contain extensive bibliographies.
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own innovative capacity and that have achieved a certain level of development and
technologica sophidtication could possibly gain from the denid of intdlectud property rights
to creators and inventors. As Primo Braga (1995) has argued, the fundamenta challenge
facing developing countries is to convert the granting of intellectud property rights from a
rent transfer mechanism to an effective instrument for technologica devel opment.

From an economic perspective, there are essentialy two reasons why governments may wish
to grant producers the exclusive rights embodied in intellectud property protection, both of
which turn on the presence of market failure. First, to the extent that investmentsin
knowledge generation—that is, the fruits of research and development and other creative
activity—cannot be recouped through some kind of exclusivity of accessto the returns from
such investments, they will be under-supplied. Potentid innovators will not innovete, nor
cregtors create, thereby arresting technologica progress and cultural development. The
market fallsto dignsocid and private costs and bendfits in these circumstances, providing
judtification for arrangements to ensure that producers of intellectua property are permitted

to recoup the outlaysinvolved.

Sacond, the provison by governments of intellectua property rights may be desgned to
eliminate information asymmetries in the market, or in other words to protect consumers
from their ignorance about the characteristics of particular products. Trademarks are the most
relevant property right in this context. They provide consumers with a guarantee of the
quality of products. Whileit is easy to Sate these propositionsin abstract terms, acomplex
wefare andyd's underlies any judgement asto whet leve of protection should be permitted,
and for how long. Indeed, some would argue thet for dl practica purposes, the answersto
these questions are indeterminate—the optimum outcome can only be gpproximeated by a
decision making process infused with power palitics. Furthermore, from anationd welfare
sandpoint, theided leve of intellectud property protection would vary from country to
country, depending on such factors asincome levels, degree of skills development and the
extent of indigenous capacity for technologica innovation. When these uncertainties are
added to the sengitivities inherent in the redigtributive implications of interventions to protect
intellectua property rights, it is not surprising that thisis a contentious policy area

Three key benefits flow from intellectud property protection. First, it can encourage loca
innovation and technologica and culturd enrichment. Second, foreign owners of intdlectud
property are more likely to invest in ajurisdiction thet protects their rights over thet property,
thus augmenting both the amount and quadlity of foreign investment. Third, technology
transfer and diffuson are likely to be grester under a stronger system of intellectua property
protection than a weaker one®

Agang these condderations, five categories of cost or potentid cost can be identified. Itis
important to note, however, that a number of these costs are of atransent or once-off nature,
and that there will be circumstances in which net costs become negative when matched to
benefits over the medium and long term. Thefirst cost to be noted is Smply that of payment
for the exploitation rights of intellectud property. Second, it may be the case that pricesfor
products that are subject to intellectud property protection rise when this protection is
granted. Thisismogt pr obable in circumstances where the protection is granted to products
with low price eadticitiesin markets where rent gppropriation is eesiest. Third, effective

DFor some empirical evidence on these points, see Mangfidd (1995).
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implementation of intelectud property rightsin the fidd of trademark infringement, in
particular, can lead to fdlsin output and employment. On the other hand, subdtitution in
consumption for unbranded products of comparable qudity to counterfeit goods may mitigate
such effects, and more investment may dso be forthcoming from trademark holdersif they
have greater confidence in the intellectud property protection system.

Fourth, producer and consumer costs may arise from the negetive effects on the diffusion of
technologica knowledge that can accompany the granting of exclusve rights. The strength of
this effect depends on how well developed amarket is, whether the protection of proprietary
knowledge creates sgnificant structurd bottlenecksin the economy, and how the intellectua
property owner uses the exclusive right. Findly, many cauntries, especidly developing
countries, will encounter sgnificant adminidrative cogs as they st up the indtitutiona and
legd machinery necessary to comply with the TRIPS agreement. The agreement recognizes
this difficulty in part through the phase-in periods it foresees, and aso through its
encouragement of technica assstance.

Optionsfor Africa

Compliance with the TRIPS agreement poses mgor chalenges for many African countries,
and the agreement carries with it anumber of uncertainties asto the cost—benefit caculus
involved in full compliance. The considerable complexities associated with TRIPS suggest
the need for technical assstance, aswell as close atention to discussons on implementation
asthey unfold in the WTO.

Two generd points should be borne in mind. Thefirg isthat governments can influence the
Severity of the downsde associated with intellectud property protection through other
policies. The more open markets are to trade and investment, the less likely are owners of
intellectua property to be able to gppropriate economic rents. Obvioudy the Size of potentia
rentsis affected by underlying dadticities, but governments can make a contribution to
reducing monopoligtic abuses by making markets competitive through liberdization and,
where necessary, through pro-competitive regulation. Second, net long-term cost problems
linked to intellectua property regimes are likely to be the most acute in countries with limited
technological development, where technology transfer and knowledge diffuson are limited,
and where locd innovation has yet to take off. The policy implications of this are clear—
policies thet support the development of humean kills, technology and knowledge diffusion
are essentia to reducing these costs. One particular area where concerted action could have
sgnificant reurnsisin the field of telecommunications and information technology based on
computers.

5. Tradeand competitive policy
The Working Group on the I nteraction Between Trade and Competition Policy

Ministers agreed a their meeting in Singgpore in December 1996 to establish aworking
group to study issues relating to the interaction between trade and competition policy,
induding anti-competitive practices. The mandate was established in pardld to that on trade
and investment, and stated that the exercise did not prejudge whether negotiations would be

launched in the future, and that if any such negotiaions were eventualy launched, this would
only occur after an explicit consensus decision was taken to that effect by WTO members.
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These preconditions reflected both the redlization that this was a complicated policy area,
about which there was limited understanding in many quarters, and the concern on the part of
some countries that they might be pressured into a negatiating exercise they did not support.
Other provisions attached to the working group's mandate seek to ensure that the interests of
developing countries are fully reflected in the discussons. A decison will be madein two
years upon how the work should proceed.

As noted in Section 3 above, internationd efforts had been made previoudy to address
competition-related issues in an explicit way, notably through UNCTAD’ s 1980 effortsto
establish a Set of Multilateraly Agreed Principles and Rules for the Control of Restrictive
Business Practices. The interest in exploring competition policy in the WTO context—a
possibility that had been foreshadowed in the Uruguay Round TRIMs agreement—is
attributable to anumber of factors. As trade and investment liberdization efforts have
intensfied, the possibility that private sector behaviour aone can frustrate competition and
influence markets has become a greater concern to governments. Attention has been focused
on anti-trust or competition policy in adomestic setting for many decades in deve oped
countries, but the international dimension is more recent.

The concer ns of completion policy

Globdization, or the growing integration of the world economy, has given competition policy
atransborder dimension that was largdly absent previoudy, and has dreedy led to various
forms of bilaterd cooperation, mostly involving comity-type arrangements for information
sharing and consultation. Some more recent bilaterd arrangements have gone further, and
anticipate the possbility of one competition policy authority asking ancther to act on its
behdlf. An additiond influence on the decision to look a competition policy inan
internationa context isinterest in ensuring thet any discusson of possible ruleson
invesment flows be adequately baanced by work on the competition Sde to guard against
the anit-competitive abuse of a market position by enterprises.

In congdering competition policy, it isimportant to remember thet many different policies
influence the conditions of competition in a market.™ Trade liberaization, more open
procurement arrangements, control of the protectionist abuse of technica sandards and the
remova of subsdies are examples of policies thet affect the conditions of competition. They
can dl be characterized as pro-competitive policies that enhance efficiency and increase
economic welfare, and therefore act in the same direction as explicit competition policies
targeted more directly on firm behaviour or market structures.

Whether directed at firm behaviour or market structure, competition policies can have
ambiguous welfare effects, especidly in atempord sense. A government might decide, for
example, to dlow amerger in the name of greater productive efficiency or competitive
cgpacity internaiondly, while at the same time recognizing thet the merger will lead to
higher prices for cusomers. The need for such trade-offs hdpsto explain why adiginction is
made in practice between per seinfringementsof competition laws, which are outright
illegd, and rule of reason judgements, where the competition authorities have to decide
whether or not a practice or a proposed merger, for example, should be permitted. Asthe

AThe 1997 WTO Annua Report contains a detailed analysis of trade and competition policy (WTO, 1997). The
report includes an extensive hibliography on awide range of issues raised in the competition policy debate.
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practice of competition policy becomes more sophisticated, and the capacity to andyse
probable outcomes improves, governments are becoming less certain about what can be
trested in a graghtforward per se fashion, leaving only the mogt egregious types of price-
filing and exdusonary behaviour in this category.

The casefor and against international competition policy

It is easy to see how these difficulties are compounded in an international context. Take, for
example, awdfare anadysis of acompetition policy decision by anationd competition
authority involving, say, amerger. It may transpire that nationa welfare would be enhanced
in the country whose enterprises were merging, but at the expense of consumer welfarein
other countries. In an internationd setting, what welfare sandard should gpply? In the case
just described, the welfare cost to the affected country could exceed the gain to the country
permitting the merger. In this case a national welfare sandard would favour action, but a
globd standard would not. If the welfare gain were greater than the welfare loss, a nationa
and agloba wefare gandard would yield consstent conclusions, but il a the expense of
consumers in another jurisdiction. Governments may have difficulty in subscribingto a
globd wefare sandard, and accepting associated judgements that could dways be
chdlenged in relation to the welfare caculus, where this standard will often either sanction a
welfarelossin one country or prevent another country from regping awelfare gain.

A further complication arises from differences in nationa gpproaches to competition policy.
In the United States, for example, considerable emphasisis placed on the protection of
consumer wefare, grict prohibition of arange of per se prohibitions, the use of crimind
perdities, and effective enforcement, including by private citizens. The European Union, on
the other hand, has placed grester emphagis on integrating the European market, including
through the extensive use of block exemptions to permit agreements among firmsand
practices that would otherwise be prohibited. The EU approach is more broad-based than
many, incorporating state aids to industrid and regulatory structures that distort competition,
aswell as private business practices.

Both the discretionary nature of much competition policy and the existing differencesin
nationa approaches make it unlikely that governments would agree eesily to astrong form of
multilateral commitment, such as harmonized rules and multilateralized decison making in
competition policy decisons. Alterndive gpproaches, such as commitments on the
implementation of nationd laws and regulaions, minimum standards, or comity-based
cooperation, might stand a better chance of progpering.

The arguments, in summary, in favour of multilatera competition rules can be broken into
four broad categories (Hoekman and Mavroidis, 1994). Fird, the absence of nationd
competition rules and resulting trade digtortions might provide grounds for international
action. Second, differencesin nationd regimes and omissonsin these regimes could be
usefully diminated through internationd rules. The dimination of the exemption of export
cartds from nationd competition laws, for example, would enhance competition in
increasingly integrated international markets. Third, astrans-nationd corporation (TNCs)
increesngly operate in multiple juridictions, internationa cooperation would help control
abuses of market postions that cannot be easily addressed by a single authority. Multilateral
cooperation would aso lower transaction cogts for TNCs, who have to dedl with different
nationad competition authorities that do not necessarily pronounce in a consistent fashion.
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Fourth, internationa cooperation on competition policy could provide an avenuefor
moderating whet is perceived in some quarters as a growing problem in internationa trade—
the use of anti-dumping measures. While sometimes presented as a pro-competitivepolicy
insrument, anti-dumping actions generdly have the effect of making markessless
contestable. Anti-dumping actions typicaly benefit domestic producers a the expense of
foreign suppliers and domestic consumers, as does any protection policy. To the extent that
anti-dumping actions seek to respond to the consequences of uncompeitive conditionsin
export markets, internationd cooperation in the fidd of competition policy could provide a
more gppropriate framework than anti-dumping. In redity, however, it isunlikdy that
governments would agree to subgtitute anti-dumping ruleswith multilatera competition rules
in the foreseegble future. Thisis because for many countries, the anti-dumping apparaius
functions & least in part as a safety valve when liberdization takes place, diplacing in such
cases the regular safeguard mechanism provided in the WTO. The anti-dumping question will
be addressed in its own terms, and not as a by-product of competition policy disciplines
Moreover, experience dso suggests that anti-dumping might disappear dtogether only in
circumstances of deep integration, such asin the European Union.

A reason for thinking carefully about the role for competition policy in an economy before
investing in the necessary legd and indtitutional machinery relates to the point made earlier
about the array of palicies that can be brought to bear upon the conditions of competitionina
market. Thereisarisk that competition policies could be used as a surrogate or indirect
means of dedling with problems of abusive market behaviour thet are in themsdves made
possible by other government policies. Trade protection, ant-dumping actions and
investment restrictions, for example, can al render markets less competitive. Does it make
sense to gpply the band-aid of competition policy and reguletion in cases where the pradlem
only exists because the government dlowsiit to exist through other policy interventions? It is
important for governments to be clear on this point both in terms of domestic policy, and
before they become embroiled in any possible future internationa competition policy
commitments. The key question to ask is how far will open markets render explicit
competition policy redundant. Will open trade and investment policies ensure competition?
The answver may well be affirmative for many indudtries, but not for dl. In network industries
like basic telecommunications, for example, it is dear thet liberdization done does not
remove the scope for suppliers to abuse their market position. Pro-competitive regulation is
a0 required.

The argument that competition policy should not be adopted uncriticaly, without an andysis
of dternative ways in which markets can be rendered more competitive, is reinforced when
the risks of regulatory capture are taken into account (Neven et d., 1993). The reationship
betw een the regulators and the regulated is dways complicated, at theleve of both design
and implementation. On the other hand, awell-designed and well-run competition policy
authority could serve a useful role in pointing out the anti-competitive consequences of other
government palicies, acting as akind of watchdog on government'srole in influencing the
conditions of competition in nationd markets.
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Optionsfor Africa

Only eight African countries have adopted antrmonopoly or competition legidation? and
another seven have dther darted to prepare such legidation or have the matter under serious
consderation” (WTO, 1997). Before competiion policy legidation is adopted, governments
should consder carefully why they want it, what priority it Sould have and whether dterndive
policy approaches can do more to address particular ingdtances of anti-competitive behaviour by
private busness. The necessxy competition policy or regulaory interventions can then be
desgned to meet specific needs that cannot be addressed through improved policy design
dsawhere. Cgpacity building needs induding the framing of legidaion, regulaions and
qudified adminidrators, will be condderable. As fa as internationd efforts to address
competition policy are concerned, close monitoring of the discussons in the WTO working
group would be ussful in deveoping an underganding of the issues involved, induding the
desirability of possble future commitmentsin this area.

6. Government procurement

Government procurement has never been in the mainstream of GATT or the WTO. It was
explicitly excluded from the nationa trestment provisions of the GATT, and Smilarly carved
out of the GATS.?* In the Tokyo Round (1973-1979) an agreement on procurement was
reached. This agreement was amended in 1988 and then replaced by a new Agreement on
Government Procurement (GPA) in the Uruguay Round. The GPA has only 26 signatories”
out of the total WTO membership of 132, and severd reasons have been put forward for why
the GPA did not atract more signatories.”® Many governments have opted for maintaining
procurement arrangements that favour domestic suppliers over foreign ones, something not
permitted by the nationd trestment provison of the GPA. Another argument isthat the
pracedures involved are excessively cumbersome and codtly for countries with limited
adminigrative resources. The disciplines of the GPA apply only to the governmentd entities
indicated by a Sgnatory and it has been assarted that prospective sgnatories have found the
demands of existing Signatories with respect to the entities to be covered too enacting.
Ancther consderation is that many deve oping countries believe that for competitive reasons
they cannot bid effectively for foreign procurement contracts and so they attach little
importance to internationd procurement disciplines.

Ministers agreed at their meeting in Singgpore in December 1996 to etablish aworking
group with the mandate "to conduct a study on transparency in government procurement
practices, taking into account national policies, and based on this gudy, to develop dements

ZAlgeria, Cote d Ivaire, Gabon, Kenya, Mali, South Africa, Tunisiaand Zambia.
BCameroon, Egypt, Ghana, Madagascar, Maawi, Morocco and Zimbabwe.

Negotiations are taking place under Article X111 of GATS on government procurement in services. The work is
till a apreiminary, exploratory stage.

#Canada; the European Community and member states; Hong Kong, China; |sradl; Japan; Korea,
Liechtenstein; Netherlands for Aruba; Norway; Singapore; Switzerland; the United States.

ZFor adiscussion of thisand many other aspects of government procurement, see Hoekman and Mavroidis
(1997)
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for inclusion in an appropriate agreement". %’ The Working Group on Transparency in
Government Procurement is open to dl members and any eventud agreement in this area
would apply to the full WTO membership, and not just to a subset of countries. The initiative
to promote this work was taken by developed countries, in particular the United States. Along
with the mandate on trade facilitation (Ssee Section 7 below), this exercise can be seen in part
as an effort to address governance or corruption issues. *® Government procurement has been
shown time and again in different countries, both developed and developing, to be amgor
source of government patronage and corruption.

In addition, procurement isworth a significant amount. Estimates of its vaue vary from 7—
12% of GDP & the upper bound to 2.75—4.25% at the lower bound (Trionfetti, 1997).
Procurement therefore offers mgjor scope for liberaization gains and the cregtion of new
market opportunities for foreign suppliers. It isinteresting to note that according to the
andlyss of the value of procurement markets undertaken by Trionfetti (1997), smdller
countries and devel oping countries spend proportionately more of their GDP on procurement
than large industrid countries.

The working group on trangparency does not focus on theissue of protection in procuremernt,
but only on the trangparency of procedures and the public availability of rdevant information.
Among the eements of trangparency that have been identified in the working group on the
basis of nationd practices and the provisions of other internationa procurement agreements®
areinformation on nationd legidation and procedures, prior information on procurement
opportunities, tendering and qudlification requirements, conditions for fairness,

accountability and integrity in evauation procedures, and survelllance and enforcement
mechanisms. A sgnificant point about transparency requirements is that they must be seento
be applied— putative trangparency is not enough.

It remains uncertain whether a trangparency agreement on procurement will be concluded
under the auspices of the WTO, since the mandate may be interpreted to envisage the
possibility but not to entall acommitment to thet effect. If this does happen, there would
eventudly be a question as to whether a further step would be taken to address preferences
and various "offset” requirements that are now commonplace in procurement.® Judging from
the exceptions and partia coverage of the GPA, the dimination of preferences and other
nationa objectives from procurement activities seems some way off. In any event, itis
difficult to imagine that there would be an ex ante exclusion of the possibility that developing
countries could use some measure of preference in government procurement. On the other
hand, pressures are mounting for improvements in procurement practices in developing
countries, both as a condition demanded by internationd financid institutions and because of
budgetary circumstances thet call for maximum efficiency in the use of government revenue.
These congderations militete in favour of active engagement in the WTO process, so that
governments can be adequatdly informed and influence outcomes.

'See Kulacoglu (1997) for a description of the working group's activities.
ZFor adiscussion of corruption and procurement, see Economic Commission for Africa (1997).

BThe latter include the UNCITRAL Model Law, the World Bank Guiddines on procurement and the GPA.

¥3uch offsetting requirements may involve requirements expressed in terms of such things as technology
transfer, counter-trade, R& D, exports, local content, training, nationa subcontracting, and investment.
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7. Tradefacilitation

Ministers agreed at Singapore in December 1996 to direct the Council for Trade in Goods "to
undertake exploratory and andytica work, drawing of the work on other rlevant
organizations, on the smplification of trade proceduresin order to assess the scope for WTO
rulesin thisared'. Trade facilitetion refersto practicaly any aspect of trade or trade-related
activity where government requirements exist, but in its wider conception dso includes
consideration of such matters as harnessing new information technology in order to accelerate
transaction times. Theinterest in increasing efficiency in trade has been heightened by the
fact that other barriers to trade have been fdling in the last few years, making delays at
borders, cumbersome and excessive documentation requirements, and alack of automeation
relatively more costly. These additiona cost factors may often exceed tariff levels.

Severd internationa organizations have been working on these questions for many years.
The WTO dso contains provisons relevant to trade facilitation, induding the rules on trangt
traffic, fees and formdities, customs vauation, and publication of regulaions. Separate
agreements dso exist on customs vauation, technica barriersto trade, sanitary and
phytosanitary messures, import licensng procedures, rules of origin, and preshipment
ingpection. The Singgpore Ministerid Conference mandate provides the opportunity to take a
comprehensive look at these provisions from the perspective of trade facilitation.

Some governments are dready pressing for aforma agreement on trade facilitation in the
WTO, while others prefer to wait and ded with theissue in a broader negotiating context.
Among the main éements where improvements could be made in the name of trade
facilitation are streamlining of documentary requirements, improved automeation and use of
information technology, more trangparency in procedures, and better risk assessment and
audit basad techniques of contral in customs Considering the welfare gains that could accrue
from improvements in these areas, especidly in countries where such problems are pervasve
and carry high cogts for the economy, the WTO trade facilitation exercise would seem to

judtify active participation.
8. Tradeand environment
Work in the WTO on trade and environment

Growing concerns among various governments and non-government organizetions,

especidly from the early 1990s onwards, about environmenta protection and the rdationship
between trade and environment, led to the establishment of a GATT work programme on this
subject.® This mandate was replaced at the time of the completion of the Uruguay Round by
anew one. The Committee on Trade and Environment (CTE) was established with the twin
dgjectives of identifying the "relationship between trade measures and environmenta
measures in order to promote sustainable development” and making " gppropriate
recommendations on whether any modifications of the provisions of the multilaterd trading
system are reguired, compatible with the open, equitable and non-discriminatory nature of the
system". The CTE has carried out an extensive programme of background andysisand
discussons, which is continuing. Certain recommendeations emerged from the CTE for the

%See Low (1992) for surveys of theseissues. New work from the World Bank on trade environment
issuesis under preparation.
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Singapore Minigterid Mesting, but no conclusion has been reached on the central question of
whether any modifications of WTO provisons are required.

Minigters at Singapore noted that the CTE would continue to examine, among other things,
the scope of the complementarities among trade liberdization, economic development and
environmenta protection. They stated that the full implementation of the WTO agreements
would make an important contribution to achieving the objectives of sustainable
development. Minigters aso noted the importance of policy coordinetion & the nationd level
on these issues, and recognized the contribution of government experts in the work of the
CTE.

Trade policy and environmental policy

One of the most obvious links between trade policy and environmentd policy is the role thet
trade liberdization can play in improving environmenta qudity. In the case of agriculture,
for example, protection in industriad countries can leed to capitd and input-intensive
agriculturd producion techniquesthat are less environmentaly friendly than the dternative
of dlowing countries with more suitable resource endowments and propitious environmenta
condiitions to undertake agriculturd production. Trade liberdization in these circumgtances
would imply improvements in environmenta qudity.

Unlesstrade itsdf isidentified as the direct source of an environmenta problem, and such a
determination would require acomprehensive analysis taking fully into account the genera
equilibrium effects of dternatives, then the association of trade restrictions with improved
environmenta quality islikely to be erroneous. In practice, trade policy is often invoked asa
means of persuasion, or as athrest. Trade policy in these circumstances serves as a
mechanism for punishing governments that do not comply with certain environmenta
standards. Such standards may be st cooperatively, asfor examplein aMultilaterd
Environmenta Agreement (MEA), or they may be developed unilateraly and then appliedto
other juridictions.

In either case, the immediate point here is thet trade redtrictions are typicaly not an efficient
intervention from an environmenta perspective because they do not atack the environmenta
problem at source. Import restrictionson a scarce naturd resource, for example on tropica
timber, will not guarantee the preservation of tropica forests The incentive effects of such a
measure may Smply be to increase domestic consumption of the natura resource, or 0
chegpen its price in the market as to induce agriculturdigs to clear the forests and use the
land for other purposes. The optima intervention is to manage the resource directly, and by
assigning of property rights, fiscd measures or some other kind of intervention, addressthe
externdity thet is resulting in socidly costly depletion of anatura resource. The chalenge of
identifying economicaly optima palicy interventionsto ded with environmenta quaity
externditiesis not dways relished by environmenta groups, some of whom prefer to rgect
theideaof scarcity and opportunity cost, and others of whom rdish trade policy because of
its coercive promise in an internationd setting.

An additiona pressurein the trade and environment debate emanates from protectionist
interegts. It is attractive for those seeking protection from foreign competition to be able to
point to concerns over the Sate of the environment as a reason for blocking trade. In effect, to
the extent that protection lowers the incomes of those seeking to sdl in export markets, it
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may indirectly have a negative effect on the environment. The demand for improved
environmentd qudity typicaly rises asincomes increase.

Demands for internationaly harmonized environmenta standards may emanate from
environmentaigts or from protection-seekers. While perhaps a superficidly aitractive ides,
the nation that environmental problems could be solved by ensuring that dl countries
subscribe to identical standards, or to agreed minimum standards, tends to overlook the
practicd difficulties of settling on such sandards. Moreover, there are good environmentd
reasons why standards may differ, associated with the absorptive capacity of different
locations. And as noted previoudy, different income levels arelikely to result in different
priorities when it comesto fixing environmental Sandards, which means that additiond
incentives may be needed to ensure some given leve of environmenta standard. Pressures
for harmonization can be particularly imposing when they go beyond the characterigtics
embedded in products themsdves and cover non-product related process and production
methods (PPMYs).

Whatever the outcome of ddliberations on the best gpproach to sandard-setting in the
environmentd field, a point that has been emphasized by most membersin the CTE isthat
sandards, and suitable remedies againgt non-compliance, should be decided through a
cooperative process and not through unilaterd determinations. If governments decidein a
multilaterd environmental agreement (MEA), for example, that they want to use trade
restrictions as aremedy for non-compliance with agreed environmenta norms, thisisa
decision that trade specidists might not dway's see as optimd, but it would represent a
consensus. A consensus agreement of this nature, with a gpecific environmenta focusin a
MEA, would be more likely to leed to a desirable environmenta outcome without trade
regtrictions than a unilateral approach without any basisin prior commitments from other
countries. Trade restrictions have been written into relatively few MEAs and no instance of
their use has been the subject of aWTO dispute to date. This observation reinforces the
argument that the best place to ded with environmenta issues that have internationd
dimendonsisin MEAs. The idea of making the WTO respongble for policiesin thisareais
neither good for the environment, nor beneficid to the WTO and the legitimate trade interests
of potentidly affected countries.

Optionsfor Africa

One issue brought before the CTE, which hasits originsin GATT discussions going back to
the early 1980s, isthat of the export of domegticdly prohibited goods Thisissueisimportant
for many African countries, for whom the export of inferior or dangerous goods from
countries in which the sale of such goodsis prohibited, has been a source of environmental
damage, hedlth hazards and other economic costs. Specidized inter-government
organizations are helping to resolve the problems that arise here. WTO members should be
encouraged to support these efforts, including through the provision of technicd assstance
that would strengthen the technica capacity of the affected countries to monitor and control
when necessary the imports of domesticaly prohibited goods.

Other concerns that appear of particular interest to developing countries are to ensure that
environmenta arguments are not gopropriated for protectionist ends, that spurious
harmonization objectives are avoided, and thet the globd respongibility for safeguarding
environmenta qudity is equitable shared. African countries might aso press for further
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liberdization in such aress as agriculture, where positive environmenta spin-offswould be
forthcoming. In the longer term, it isin the interests of dl countries, as well as of the
multilaterd trading system, that growth and devel opment be sustainable. But good
environmentd policy is much more likely to secure this objective than bad trade palicy.
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Appendix: Summary of specific services commitments by country

Countries 0L |2 |8 |04 (05 |06 |O7 (08 |09 | 10 Total
* * *
Angola 3
* * * *
Antiguaand Barbuda S
* * * * * *
Argentina 6
* * * * * * * * * *
Austraia 1
* * * * * * * * * *
Austria 12
*
Bahrain 1
Bangladesh * 1
* *
Barbados * * 4
*
Beize * 2
* *
Benin * 4
* * *
Bolivia 3
* * *
Bot swana 3
* * * * * *
Brazil 7
* * *
Brunel Darussalam 4
* * * * * * * * * *
Bulgaria 11
*
BurkinaFaso 1
* * * * *
Burundi 5
* *
Cameroon 2
* * * * * * *
Canada 8
* * * *
Central African Rep. * 5
* * * *
Chile 5
* * * * * *
Colombia 6
* *
Congo 2
* * * * * *
Congo RP 6
* * * * *
CostaRica 6
Cotedlvoire * * * 4
Cuba * * * * * * 7
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Countries 04 (05 |06 |07 |08 [09 | 10 Total
Cyprus * 2
Czech Republic * * * * * * * 1
Djibouti * * 4
Dominica * * * 4
Dominican Republic * * * 6
Ecuador * * * * * * 10
Egypt x « 4
El Sdvador * * * 6
European Community * * * * * * * 12
Fiji * 1
Finland * * * * * 9
Gabon * * 4
Gambia * * * * * * * 12
Ghana * * * 5
Grenada * * * 4
Guatemaa * * 4
Guinea * * * 5
Guinea-Bissau * * 2
Guyana * * 5
Haiti * * * 5
Honduras * * 4
Hong Kong * * * * 8
Hungary * * * * * * * 10
lcdand * * * * * 9
India * * * 6
Indonesia * * 6
Isradl * * * 5
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Countries
Jamaica

Japan

05

06

07

08

09

10

Total

Kenya

Korea RP

Kuwait

Lesotho

Liechtenstein

Macau

Madagascar

Malawi

Maaysia

Maldives

Mali

Malta

Mauritania

Mauritius

Mexico

Mongadlia

Morocco

Mozambique

Myanmar

Namibia

New Zedland

Nicaragua

Nigeria

Norway

Pakistan




Countries 04 (05 |06 |07 |08 [09 | 10 Total
Panama * * * * * * * 1
Papua New Guinea * * 6
Peraguay * * 2
Peru * * * * 7
Philippines * * 5
Poland * * * * * * 10
Qatar * * * 6
Romania * * * * 8
Rwanda * * * * 5
Saint Kitts & Nevis * o 5
SaintLucia * * * * 5
Saint Vinc. & Gren. * * * * 5
Srecd * * * 6
Seraleone * * * * * * 10
Singapore * * * 7
Sovak Republic * * * * * 9
Yovenia * * * * * * * 1
Solomon Idands * * 4
South Africa * * * * 9
Si Lanka * 1
Suriname * 2
Swaziland * * 3
Sweden * * * * * 9
Switzerland * * * * * * 10
Tanzania * 1
Thailand * * * * * * 10
Togo * * 3
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Countries 0L | |03 |04 |05 [06 [O7 |08 |09 ‘ 10 ‘ n ‘ 12 | Tota
Trinidad and Tobago * * * * * * * * 8
Tunisia * * 2
Turkey * * * * * * * * * 9
Uganda * 1
United Arab * * * * * * 6
Emirates

Uruguay * * * * * * 6
USA * * * * * * * * * * * 1
Venezuda * * * * * * * 8
Zambia * * * * 4
Zimbabwe * * * 3
Total all countries 8 |6 |38 |3 (30 (38 |8 |32 |10 47 |67 669
Total - Africa 2 14 (14 |5 7 8 16 |7 3r 11 (13 158
% of possible 73 |58 (4 |3 |25 (32 (73 |27 |93 40 |57 a7
commitments- All countries

Key: 01
02
03
04
05
06
o7
08
09
10

11

Business services

Communication services

Congruction and related engineering services
Didtribution services

Educaiond services

Environmentd sarvices

Fnancid services

Hedth and related socid services
Tourism and related travel services
Recreationd, cultural and sporting services
Transport services

12 Other sarvices

Sources WTO Services Database.
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